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INTRODUCTION 

International defence procurement within the European Union has progressively 

evolved from a fragmented and predominantly intergovernmental field into a complex, 

hybrid policy domain situated at the intersection of internal market law, industrial strat-

egy, and geopolitical action. 

Over the last decade, and particularly since the 2014 reform of the EU public procure-

ment directives, defence procurement has undergone a profound transformation, reflect-

ing broader shifts in the Union’s understanding of strategic autonomy, security interde-

pendence, and the role of Member States in shaping supranational decision-making pro-

cesses. 

This transformation has been further accelerated by successive security crises and by 

the gradual securitization of EU industrial policy, particularly after 2022 and the return 

of high-intensity warfare to the European continent has indeed acted as a catalyst, shifting 

the focus from a purely cost-efficiency logic to a "security of supply" paradigm. 

This thesis examines the evolution of international defence procurement in the EU 

through the analytical lens of Member States’ preferences and their impact on institutional 

and regulatory outcomes. In particular, it addresses the following research question: 

“How did Member States’ preferences shape the EU public procurement directives of 

2014, and what explains the inclusion and exclusion of specific rules, particularly in de-

fence procurement?”. 

This question is approached not only from a legal perspective, but also and above all 

through an institutional and political economy lens, in order to capture the multidimen-

sional nature of procurement governance in the EU. By doing so, the research aims to 

unravel the "dilemma of the decider": the constant tension between the commitment to a 

competitive Single Market and the imperative of protecting national sovereignty in the 

sensitive field of defence. 

To systematically unpack this dilemma, the thesis adopts a two-step analytical ap-

proach. Before deep-diving into the specificities of the defence sector, it establishes an 

empirical baseline by investigating the broader evolution of cross-border public procure-

ment within the EU internal market. By analyzing the structural patterns of contract allo-

cation, the "border effect," and the persistent "home bias" that characterize even ordinary, 
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non-military public markets, this research unveils a foundational paradox: the progressive 

harmonization of European procurement legislation has consistently advanced at a much 

faster pace than the actual economic integration of national markets. This baseline serves 

to demonstrate that the frictions observed in defence are not isolated anomalies, but rather 

highly magnified manifestations of underlying structural dynamics within the Single Mar-

ket. 

The central objective is to understand how national strategic cultures, industrial inter-

ests, and security perceptions interact within the EU’s multilevel governance system, 

shaping both legislative outputs and operational instruments, from the 2014 procurement 

directives to the emerging SAFE programme. 

The choice of this topic is deeply rooted in my professional experience within a major 

industrial consortium, including companies such as Fincantieri, which operates exten-

sively through public procurement. Working within the Legal Compliance and Anti-

Money Laundering Office, I am specifically tasked with the implementation of Legality 

Protocol (“Protocollo di Legalità”). In particular, my responsibilities include conducting 

rigorous Antimafia screenings on participating companies, contracts, and personnel. 

This role has granted me direct insight into the operational and regulatory complexities 

of public procurement systems, providing a practical understanding of how legal frame-

works, compliance obligations, and security requirements intersect, particularly in high-

sensitivity sectors such as defence. 

Specifically, the Italian case offers a unique vantage point to observe how "national 

champions" navigate the thin line between European transparency requirements and the 

protection of strategic industrial capabilities. It has also highlighted the often-overlooked 

dimension of legality controls and integrity checks as foundational elements for the cred-

ibility and effectiveness of procurement systems; in this sense, the "credibility" of the 

European defence system relies heavily on the integrity of the entire supply chain, linking 

day-to-day compliance and Antimafia efforts to broader geopolitical strategies aimed at 

preventing systemic infiltrations or vulnerabilities. 

More broadly, this professional exposure has reinforced the importance of viewing 

procurement not only as a legal-administrative procedure, but as a strategic governance 

mechanism embedded in broader security and industrial ecosystems. 
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The study is grounded in the recognition that EU procurement policy cannot be re-

duced to a purely technical or market-oriented regulatory framework; rather, it constitutes 

a deeply political arena in which Member States continuously negotiate the boundaries 

between integration and sovereignty, openness and protection, competition and strategic 

preference. 

Defence procurement, in particular, amplifies these tensions due to its intrinsic link to 

national security, technological sovereignty, and industrial capacity and in this context, 

Article 346 TFEU remains the "cornerstone" of the debate, representing both a necessary 

safeguard for national interests and a potential loophole for market fragmentation. The 

structural fragmentation and "home bias" observed in the general internal market are thus 

exponentially magnified in the defence sector, where economic efficiency is routinely 

subordinated to the preservation of national industrial capabilities. 

From a legal and institutional perspective, the European Union’s procurement frame-

work is characterised by a dual structure; on the one hand, the general principles of the 

Treaties, transparency, non-discrimination, proportionality, and competition, govern the 

internal market dimension of procurement; but, on the other hand, specific derogations, 

most notably Article 346 TFEU, preserve Member States’ discretion in matters of essen-

tial security interests. This structural duality creates a persistent tension between supra-

national harmonization and intergovernmental control, which is particularly evident in 

the defence sector and this tension is not merely theoretical, but materially shapes the 

inclusion or exclusion of specific regulatory provisions within EU legislation. This also 

explains why defence procurement remains one of the most politically sensitive and le-

gally fragmented areas of EU integration. 

The 2014 procurement directives marked a significant step in the consolidation of EU 

procurement law, aiming to modernize procedures, increase efficiency, and strengthen 

cross-border competition. However, their implementation revealed persistent divergences 

among Member States, reflecting different administrative traditions, industrial structures, 

and levels of openness to European integration. These divergences are even more pro-

nounced in defence procurement, where strategic considerations often override economic 

efficiency. In this sense, the directives can be interpreted not as neutral regulatory instru-

ments, but as negotiated compromises reflecting competing national preferences. 
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In parallel, the development of EU defence policy instruments, such as the European 

Defence Fund, PESCO, the European Peace Facility, and more recently the SAFE pro-

gramme, signals a gradual but significant shift towards a more integrated European ap-

proach to defence industrial policy. These instruments illustrate the Union’s attempt to 

reconcile market logic with strategic objectives, particularly in response to the changing 

geopolitical environment following the 2014 Ukraine crisis and the subsequent escalation 

of security threats in Europe. This evolution marks the transition from a "reactive" regu-

latory approach to a "proactive" industrial strategy, where the EU actively incentivizes 

joint procurement to overcome the chronic fragmentation of the European defence mar-

ket. 

In general, this institutional evolution reflects a broader redefinition of the relationship 

between market integration and strategic autonomy within the EU governance frame-

work. 

A central analytical dimension of this research is the role of Member States in shaping 

these developments; rather than being passive recipients of EU legislation, Member States 

actively influence the design, scope, and implementation of procurement rules through 

Council negotiations, institutional bargaining, and informal coordination mechanisms. 

Their preferences are shaped by a combination of factors, including industrial capacity, 

strategic culture, geopolitical alignment, and domestic political economy considerations. 

The thesis identifies distinct patterns of national positioning within the EU defence 

procurement landscape; some Member States, such as France, consistently advocate for 

a stronger European preference and industrial protectionism, emphasizing strategic au-

tonomy and the consolidation of the European Defence Technological and Industrial 

Base. Others, such as Germany and several Nordic countries, adopt a more normative and 

rules-based approach, balancing industrial interests with legal certainty, transparency, and 

ethical considerations. Southern Member States, including Italy and Spain, instead tend 

to prioritize operational effectiveness and regional stability, particularly in relation to the 

Mediterranean and African neighborhood. Meanwhile, Eastern Member States emphasize 

security urgency, transatlantic alignment, and rapid capability acquisition, often main-

taining a more flexible stance towards external suppliers. 
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These differentiated positions are crucial in explaining why certain rules were in-

cluded, diluted, or excluded altogether in the 2014 directives and subsequent policy in-

struments. 

Against this background, the SAFE programme represents a new stage in the evolution 

of EU defence procurement governance; positioned within the broader framework of the 

European Peace Facility, SAFE reflects the Union’s attempt to operationalize strategic 

autonomy through concrete procurement mechanisms, while simultaneously managing 

legal constraints, industrial competition, and geopolitical dependencies. Crucially, it in-

troduces the concept of "de-risking" into the procurement lexicon, aiming to reduce stra-

tegic dependencies on third countries while bolstering the resilience of European supply 

chains. It exemplifies the increasing interconnection between internal market instruments 

and external security objectives. 

The theoretical framework of this thesis draws on theories of European integration, 

including liberal intergovernmentalism, multilevel governance, and normative power Eu-

rope, as well as on literature on regulatory governance and strategic autonomy. 

This interdisciplinary approach allows for a comprehensive analysis of procurement 

not only as a legal regime, but also as a political and strategic instrument embedded in 

broader processes of European integration. 

Methodologically, the research combines quantitative and qualitative indicators of 

market openness, such as single-bidder rates and cross-border award structures extracted 

from the Tenders Electronic Daily (TED) database, with the legal analysis of EU Treaties, 

directives, and regulations, and the institutional analysis of policy documents, Commis-

sion communications, Council decisions, and relevant case law. 

Ultimately, this thesis argues that EU defence procurement is best understood as a 

dynamic and contested governance space in which integration is continuously negotiated 

rather than linearly achieved. The evolution from the 2014 directives to the SAFE pro-

gramme illustrates a gradual but uneven shift towards strategic integration, driven by ex-

ternal crises, internal industrial pressures, and evolving conceptions of European sover-

eignty. 

In this context, the distinction between market regulation and security policy becomes 

increasingly blurred, giving rise to a hybrid governance model in which procurement 

serves simultaneously economic, industrial, and geopolitical functions. 
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The SAFE programme, in particular, encapsulates this transformation, reflecting both 

the ambitions and the structural limits of the European Union as a security actor. 
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CHAPTER I. THE EU DECISION-MAKING PROCESS IN PRO-

CUREMENT POLICY  
 

1.1 The system of sources of EU law 

At the core of the EU legal framework lies the system of sources of EU law, tradition-

ally divided into primary and secondary law. This system forms the constitutional foun-

dation of the Union’s legal order and ensures the coherence, effectiveness, and uniform 

application of EU rules across all Member States1. The hierarchy of sources plays a cru-

cial role in defining the distribution of competences between the Union and the Member 

States, as well as in guiding the adoption and implementation of EU policies in various 

sectors2. 

Primary law consists of the founding Treaties, which define the competences of the 

Union, the institutional framework, decision-making procedures, and the fundamental 

values upon which the European integration project is based, including human dignity, 

freedom, democracy, the rule of law, and respect for human rights, as established in Ar-

ticle 2 of the Treaty on European Union. Primary law therefore constitutes the constitu-

tional basis of the EU legal order and provides the legal framework within which the 

Union’s institutions operate3. The main sources of primary law are the Treaty on Euro-

pean Union (TEU), the Treaty on the Functioning of the European Union (TFEU), and 

the Charter of Fundamental Rights of the European Union. 

The Treaty of Lisbon, which entered into force in 2009, introduced significant institu-

tional reforms aimed at strengthening the democratic legitimacy and efficiency of the 

European Union. By amending the existing Treaties, it reinforced the institutional frame-

work of the Union, expanded the legislative powers of the European Parliament through 

 

1 Adam, R., Tizzano, A., Manuale di diritto dell’Unione europea, Giappichelli, Torino, 2024, pp. 45-

50. 
2 M. Salvadori, Gli appalti pubblici nell’organizzazione mondiale del commercio e nella comunità Eu-

ropea, 

2001. 
3 Cannizzaro, E., Il diritto dell’integrazione europea. L’ordinamento dell’Unione, Giappichelli, To-

rino, 2022, 

pp. 60-65. 
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the ordinary legislative procedure, and granted legally binding status to the Charter of 

Fundamental Rights. These developments strengthened the role of transparency, account-

ability, and respect for fundamental rights in EU policymaking4. 

Such principles are particularly relevant in sensitive policy areas, including public pro-

curement and defence procurement, where economic considerations often intersect with 

broader political and security interests5. 

Alongside primary and secondary law, international agreements concluded by the Un-

ion form an integral part of the EU legal order. In the hierarchy of sources, these agree-

ments occupy an intermediary position: they are subordinate to primary law but take prec-

edence over secondary legislation. In the context of this study, the Agreement on Gov-

ernment Procurement (GPA) within the World Trade Organization (WTO) framework is 

of particular relevance. This international dimension is crucial as it constrains the EU’s 

own legislative action, ensuring that secondary procurement rules remain consistent with 

the Union’s international commitments toward third countries. 

Secondary law derives from the Treaties and is adopted by the EU institutions in order 

to implement the objectives and policies defined in primary law. It represents the main 

instrument through which EU legislation concretely regulates economic sectors and har-

monizes national legal systems within the internal market.  

Secondary law includes several types of legal acts, as defined in Article 288 TFEU. 

These include regulations, which are directly applicable in all Member States and become 

immediately part of national legal systems without the need for transposition. Directives 

are binding as to the result to be achieved but leave Member States discretion regarding 

the form and methods of implementation and therefore require transposition into national 

law6. In this context, a growing role is also played by so-called "soft law" instruments, 

such as Commission Communications and Interpretative Guidelines. Although not legally 

 

4 Villani, U., Istituzioni di diritto dell’Unione europea, Cacucci, Bari, 2024, pp. 55-60. 
5 Strozzi, G., Mastroianni, R. (a cura di), Diritto dell’Unione europea – Parte istituzionale, Giappi-

chelli, Torino, 2023, pp. 90-95. 
6 Adam, Tizzano, op. cit., pp. 120-125. 
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binding, these instruments provide essential guidance on the application of complex pro-

curement rules, effectively shaping the administrative practices of Contracting Authori-

ties across the Union. Decisions are instead binding in their entirety upon those to whom 

they are addressed. Recommendations and opinions, by contrast, do not have binding 

force but provide guidance for Member States and EU institutions7. 

In the field of public procurement, secondary legislation plays a particularly important 

role in harmonizing national procurement rules and ensuring the functioning of the inter-

nal market. EU directives on procurement establish common standards designed to guar-

antee transparency, non-discrimination, and fair competition among economic operators 

across the Union. 

The system of EU sources is further complemented by the general principles of EU 

law, developed primarily through the jurisprudence of the Court of Justice of the Euro-

pean Union. Among the most significant principles are the supremacy of EU law over 

national law, the principle of direct effect, and the principles of proportionality and sub-

sidiarity. In this sense, the jurisprudence of the CJEU acts as a "living source" of law, 

often anticipating legislative developments. Many key concepts of modern procurement 

law—such as the definition of a public body or the criteria for "in-house providing” orig-

inated as judicial principles before being codified into secondary legislation. These prin-

ciples ensure the uniform interpretation and effective application of EU law throughout 

the Union and play a crucial role in resolving potential conflicts between EU norms and 

national legislation8. 

The effectiveness of this hierarchical system is further guaranteed by the principle of 

sincere cooperation established in Article 4(3) of the TEU. This principle imposes a dual 

obligation on Member States: a positive duty to take all appropriate measures to ensure 

the fulfilment of obligations arising from the Treaties or resulting from the acts of the 

institutions, and a negative duty to refrain from any measure which could jeopardize the 

attainment of the Union's objectives. In the realm of public procurement, this ensures that 

 

7 Tesauro, op. cit., pp. 110-112. 
8 Adam, Tizzano, op. cit., pp. 200-210. 
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the transposition and application of secondary sources are not merely administrative 

tasks, but essential components of the broader integration process. 

Overall, the system of sources of EU law constitutes a structured and hierarchical legal 

framework that enables the Union to adopt and implement policies in a coherent and ef-

fective manner. In strategic sectors such as public procurement and defence procurement, 

this system ensures that national regulatory autonomy is balanced with the need to uphold 

common European rules, thereby safeguarding both the functioning of the internal market 

and broader Union interests. 

Against this background, the system of sources of EU law provides the legal founda-

tion upon which specific sectoral policies are developed and implemented. Among these, 

public procurement represents a particularly significant area of EU regulation, as it plays 

a crucial role in ensuring the proper functioning of the internal market and promoting 

transparency, competition, and non-discrimination among economic operators9. 

Within this framework, EU procurement rules have been progressively harmonized 

through a series of legislative acts adopted at the Union level, primarily in the form of 

directives. These instruments establish common standards that Member States must im-

plement in their national legal systems in order to guarantee fair and open competition 

across the internal market10. 

Public procurement represents one of the main areas through which the European Un-

ion seeks to ensure the effective functioning of the internal market. The regulation of 

public purchasing activities is not contained in a single legal instrument but rather results 

from the interaction between primary law, secondary legislation and the jurisprudence of 

the Court of Justice of the European Union11; sources that collectively establish the fun-

damental principles governing transparency, equal treatment and non-discrimination in 

the award of public contracts12. In this context, procurement policy plays a crucial role in 

 

9 Strozzi, Mastroianni, Parte speciale, cit., pp. 230-235. 
10 Villani, op. cit., pp. 170-175. 
11 Cannizzaro, op. cit., pp. 240-245. 
12 Adam, Tizzano, op. cit., pp. 300-305. 
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guaranteeing fair competition among economic operators across Member States while 

promoting efficiency in public spending. 

The relevance of these principles becomes particularly significant in sectors character-

ized by high levels of public expenditure and strategic importance, such as defence. In 

such areas, the balance between the objectives of market integration and the protection of 

national security interests raises complex legal and political considerations13. 

For this reason, a clear understanding of the European Union’s legal framework is 

essential in order to analyze how procurement rules are developed and applied within the 

broader context of EU policies14. 

 

 

1.2 The EU Legal Framework for Public Procurement 

Public procurement constitutes one of the key regulatory areas through which the Eu-

ropean Union seeks to ensure competitive neutrality and cross-border market access 

within the Union. The regulation of public purchasing activities plays a fundamental role 

in preventing distortions of competition and in promoting equal access to economic op-

portunities across Member States. For this reason, the European Union has progressively 

developed a sophisticated and comprehensive legal framework aimed at coordinating na-

tional procurement systems and establishing common rules governing the award of public 

contracts and promoting fair competition within the internal market 15.  

This field represents one of the most significant areas of economic activity within the 

European Union, accounting for a substantial share of public expenditure across Member 

States16. 

 

13 Baratta, op. cit., pp. 210-215. 
14 Tesauro, op. cit., pp. 300-305. 
15 Radaelli, C. M., Europeanization and Public Procurement Policies, Il Mulino, Bologna, 2016, pp. 

12-18 
16 Piga, G., Appalti pubblici e mercato europeo, Laterza, Roma-Bari, 2015, pp. 45-50. 
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As Public Authorities regularly purchase works, goods, and services from private eco-

nomic operators, procurement policies play a crucial role in shaping market dynamics and 

ensuring the efficient allocation of public resources17.  

Given the economic importance of these activities, establishing common rules at the 

European level is essential to guarantee transparency, competition, and equal access to 

procurement opportunities throughout the Union. 

Public procurement has therefore become a strategic instrument not only for the man-

agement of public expenditure but also for the promotion of broader policy objectives 

within the European Union18. Through the establishment of common procurement rules, 

the EU aims to prevent market fragmentation and ensure that national procurement sys-

tems do not create unjustified barriers to cross-border trade. In this sense, procurement 

regulation contributes to the broader objectives of economic integration by facilitating 

the participation of economic operators from different Member States in public tenders 

across the Union. 

Furthermore, public procurement represents a key mechanism through which Public 

Authorities interact with the market. By opening procurement procedures to competition 

at the European level, EU rules aim to enhance efficiency in public spending while sim-

ultaneously encouraging innovation, competitiveness, and the development of a more in-

tegrated European market for goods, services, and works19. 

At the European level, public procurement is not governed by a single comprehensive 

code, as is the case in some national legal systems, such as the Italian one; instead, it is 

based on a structured set of European Union directives establishing common principles 

and binding rules applicable to all Member States, which must be transposed into their 

respective national legal systems20. This legislative approach allows the Union to promote 

legal harmonization while at the same time leaving Member States a certain degree of 

flexibility in adapting EU rules to their domestic contexts21. 

 

17  For further details: OECD (2021), Public Procurement in Defence and Security, 
https://www.oecd.org/gov/public-procurement/ 
18 Radaelli, C. M., op. cit., pp. 25-30. 
19 Piga, G., op. cit., pp. 52-55. 
20 Arrowsmith, S., op. cit., pp. 10-15. 

21 Baldwin, R., Cave, M., & Lodge, M., Understanding Regulation, Oxford University Press, 2012, pp. 

302-305. 

https://www.oecd.org/gov/publicprocurement/
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As noted in the previous chapter, the foundations of EU public procurement law lie in 

the Treaty on the Functioning of the European Union. Although the Treaty does not con-

tain a comprehensive regulation of public procurement, it establishes the fundamental 

freedoms upon which the entire system is built. In particular, several Treaty provisions 

are directly relevant for the regulation of procurement activities, including the principle 

of non-discrimination on grounds of nationality (Article 18 TFEU), the freedom of estab-

lishment (Article 49 TFEU), the freedom to provide services (Article 56 TFEU), and the 

free movement of goods (Articles 34–36 TFEU). 

These provisions form the legal basis for EU procurement rules, aiming to prevent 

protectionist practices and to ensure that economic operators from all Member States can 

compete under equal conditions. They also provide the foundation for a harmonized ap-

proach to procurement across the internal market. 

From these Treaty provisions, the jurisprudence of the Court of Justice of the European 

Union has derived a core set of general principles applicable to all procurement proce-

dures, even in the absence of specific sectoral legislation; among the most important are 

the principles of equal treatment, transparency, proportionality, and mutual recognition22. 

The principle of equal treatment requires that all economic operators are treated im-

partially and without discrimination. The principle of transparency obliges Contracting 

Authorities to ensure adequate publicity and predictability in procurement procedures23. 

Proportionality demands that requirements and selection criteria are appropriate and nec-

essary to achieve the objectives of the contract. Finally, mutual recognition facilitates 

cross-border participation by requiring the acknowledgment of equivalent qualifications, 

standards, and certifications from other Member States24. 

In particular, the role of the Court of Justice of the European Union has been particu-

larly significant in clarifying the scope and application of the Treaty principles in the field 

of public procurement; through its case law, the Court has progressively developed a set 

of interpretative guidelines ensuring that public procurement procedures remain con-

sistent with the fundamental freedoms of the internal market. In particular, the Court has 

 

22 Nakara, W., “The European Court of Justice and the Development of Procurement Law,” European 

Law Review, 45(4), 2020, pp. 556-580. 
23 For further information: FRA & Council of Europe (2018), Handbook on European non-discrimi-

nation law, https://fra.europa.eu/ 
24 Smith, M. E., & Flanagan, R. J., op. cit., p. 85. 

https://fra.europa.eu/
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emphasized that Contracting Authorities must respect the principles of transparency and 

equal treatment even in situations not fully regulated by secondary legislation25.  

Over time, the development of EU procurement law has reflected the gradual strength-

ening of the internal market26; in fact, early regulatory efforts focused primarily on elim-

inating discriminatory practices and increasing transparency in public purchasing, but as 

the European integration process advanced, procurement legislation became progres-

sively more detailed, establishing common procedural standards designed to ensure fair 

competition and legal certainty for economic operators across the Union. 

This evolution has resulted in the creation of a structured regulatory framework that 

combines Treaty-based principles, judicial interpretation, and legislative instruments, 

where directives play a central role in harmonizing national rules while allowing Member 

States to maintain their own administrative and legal traditions in the organization of pro-

curement procedures27. 

Building upon these principles, the European Union has progressively developed a 

legislative framework through the adoption of directives aimed at harmonizing national 

procurement systems that establish rules regarding the organization of procurement pro-

cedures, publication of tender notices, selection of economic operators, and award of con-

tracts. By providing a clear and structured regulatory framework, EU law seeks to balance 

two fundamental objectives: ensuring the effective functioning of the internal market and 

promoting transparency, efficiency, and accountability in the use of public resources28. 

Against this background, the European Union’s public procurement framework can be 

seen as a progressive and adaptive system, grounded in primary law and shaped by judi-

cial interpretation, which guides Member States in the implementation of harmonized 

rules while respecting national legal diversity.  

 

 

25 Arrowsmith, S., op. cit., pp. 20-22. In particular the role of the Court of Justice of the European 

Union has been particularly significant in clarifying the scope and application of the Treaty prin-

ciples in the field of public procurement; through its case law, the Court has progressively devel-

oped a set of interpretative guidelines ensuring that public procurement procedures remain con-
sistent with the fundamental freedoms of the internal market. In particular, the Court has empha-

sized that Contracting Authorities must respect the principles of transparency and equal treatment 

even in situations not fully regulated by secondary legislation. 
26 Piga, G., op. cit., pp. 60-62. 
27 Radaelli, C. M., op. cit, pp. 50-55. 
28 Arrowsmith, S., op. cit., pp. 55-60. 
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1.3 Role of institutions 

The institutional framework of the European Union constitutes a cornerstone of its 

governance, providing both the structural and procedural foundations for policy-making 

and legislative action. This framework operates according to the principle of institutional 

balance, which implies that each institution must act within the limits of the powers con-

ferred on it by the Treaties. Each institution is endowed with specific responsibilities and 

powers, which collectively ensure that EU objectives are pursued in a manner that bal-

ances supranational authority with national sovereignty. A detailed understanding of 

these roles is essential to comprehend how legislation, including sector-specific regula-

tions such as public procurement, is developed, negotiated, and implemented effectively 

across the Union29. 

The European Commission functions as the Union’s executive body and primary leg-

islative initiator; it possesses the exclusive right to propose new legislation and is tasked 

with ensuring that policy initiatives conform to the Treaties and serve the collective in-

terests of the Union. Beyond its legislative initiative, the Commission monitors the im-

plementation of EU law within Member States, enforces compliance, and evaluates the 

effectiveness of existing legislation. In doing so, it provides a mechanism for ensuring 

consistency, efficiency and legal certainty across the Union, which is particularly im-

portant in sectors such as public procurement, where uniform application of rules is crit-

ical to maintaining transparency, fairness, and competitive neutrality30. In the specific 

field of procurement, the Commission also acts as a "guardian of the market," utilizing 

infringement procedures to sanction Member States that fail to correctly transpose or ap-

ply the relevant directives. 

The Council of the European Union represents the governments of Member States, 

safeguarding national interests in the legislative process; it participates in the adoption of 

legislation, coordinates policies in specific areas and approves the EU budget. Through 

 

29 Cassese, S., Il diritto dell’Unione europea, Il Mulino, Bologna, 2011, pp. 34-36. 
30 Martinico, G., & McBain, K. C., Diritto dell’Unione europea, Giappichelli, Torino, 2019, pp. 78-

81. 
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its deliberations, the Council ensures that legislative outcomes reflect the diversity of po-

litical, economic, and social priorities among Member States, thereby reinforcing the le-

gitimacy, balance, and acceptability of Union legislation at the national level. In the con-

text of defence and security procurement, the Council's role is further magnified, as it 

serves as the primary forum where national security concerns are weighed against the 

requirements of the internal market. 

The European Parliament provides democratic legitimacy to the EU legislative process 

by representing the citizens of the Union. It examines, amends, and approves legislative 

proposals, supervises the activities of the Commission, and ensures transparency and ac-

countability throughout policy-making. The Parliament’s participation in both ordinary 

and special legislative procedures guarantees that Union legislation is not only effective 

but also reflects citizens’ interests and democratic oversight. 

Other key institutions complement the legislative and executive functions. The Court 

of Justice of the European Union (CJEU) ensures uniform interpretation and application 

of EU law, resolves disputes, and upholds the fundamental freedoms that underpin the 

internal market 31.  Its role is vital in the procurement sector, as it provides the ultimate 

legal recourse for economic operators who face discrimination in foreign markets. The 

European Council, composed of Heads of State or Government, instead sets the strategic 

direction of the Union and establishes long-term political priorities, thereby guiding the 

legislative and executive bodies in their work. For instance, the European Council’s role 

has become increasingly prominent in defining the EU's "Strategic Autonomy," which 

directly influences how defence procurement is prioritized at the legislative level. 

A distinctive feature of the EU institutional framework is its emphasis on consultation 

and stakeholder involvement; prior to submitting legislative proposals, the Commission 

often engages with experts, civil society organizations, and other stakeholders through 

mechanisms such as Green Papers, White Papers, and impact assessments. Similarly, both 

the Parliament and the Council consult with committees, advisory bodies such as the Eu-

ropean Economic and Social Committee (EESC) and the Committee of the Regions 

 

31 For further details: Treaty on European Union (TEU), 2016 available at: https://eur-lex.europa.eu/le-

gal-content/EN/TXT/?uri=CELEX:12012M/TXT. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012M/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012M/TXT
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(CoR), and national administrations to ensure that legislative decisions are informed by 

technical expertise, practical experience, and diverse perspectives. These processes are 

particularly relevant in complex sectors such as public procurement, where economic, 

social, and strategic considerations intersect32. 

In the context of public procurement, the institutional balance of the EU ensures that 

legislative and regulatory measures promote harmonization, transparency, and fairness, 

while respecting the administrative traditions and autonomy of Member States. The Com-

mission’s role in initiating legislation, the Council’s representation of national interests, 

and the Parliament’s democratic oversight together create a system that facilitates the 

adoption of coherent rules applicable across the Union33; this institutional framework 

provides the necessary checks, balances, and consultative processes to support policy ar-

eas where uniform application, market integration, and equal access to opportunities are 

essential34. 

Overall, the EU institutions establish a robust structural and procedural foundation that 

enables the Union to pursue its objectives efficiently, transparently, and democratically. 

This framework not only underpins the legislative process described in the subsequent 

section but also lays the groundwork for the adoption of harmonized rules in strategically 

important sectors such as public procurement. Through their interaction, EU institutions 

contribute to the creation of a regulatory environment that facilitates market integration 

and cross-border participation. This is particularly relevant in the field of public procure-

ment, where harmonized rules aim to prevent market fragmentation and ensure that the 

Union’s massive public purchasing power is harnessed to support its strategic interests, 

both domestically and in the international arena. 

In fact, the role of EU institutions is particularly significant in sectors characterized by 

high levels of public expenditure and strategic relevance, such as public procurement. In 

 

32 Merusi, F., & Trepte, A., Appalti pubblici – Profili nazionali e comunitari, Giuffrè, Milano, 218, pp. 

56-60. 
33 Arrowsmith, S., The Law of Public and Utilities Procurement, Sweet & Maxwell, London, 2014, pp. 

92-95. 
34 Biondi, A., Eeckhout, P., & Ripley, S. (Eds.), EU Law after Lisbon (Oxford University Press, Ox-

ford, 2012, pp. 88-91. 
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these areas, institutional cooperation ensures that regulatory frameworks promote trans-

parency, competition, and efficiency while safeguarding broader economic and security 

interests. 

Through their interaction, EU institutions contribute to the creation of a regulatory 

environment that facilitates market integration and cross-border participation and this is 

particularly relevant in the field of public procurement, where harmonized rules aim to 

prevent market fragmentation and ensure equal access to procurement opportunities 

across Member States35. 

 

 

1.4 Legislative process in the EU  

The legislative process of the European Union constitutes the primary mechanism 

through which EU policies are formulated, adopted, and implemented. It is designed to 

balance the principles of democratic legitimacy, efficiency, and transparency, while ac-

commodating the diverse interests of the Union’s Member States. 

The process is governed by the Treaties, which define the powers of the EU institutions 

and establish the procedures for adopting legislation at the Union level36. 

At the core of EU lawmaking lies the distinction between ordinary and special legis-

lative procedures. The ordinary legislative procedure (OLP), previously known as the 

“co-decision procedure”, is the standard method for adopting legislation and involves a 

joint role for the European Parliament and the Council of the European Union. This pro-

cedure ensures that both institutions participate equally in examining, amending, and ul-

timately approving legislative proposals submitted by the European Commission. The 

 

35 For further details: European Court of Justice (CJUE), Telaustria, C-324/98, available at: InfoCuria 

- Cour de justice de l’Union européenne 
36 Cassese, S., Il diritto dell’Unione europea, Il Mulino, 2015. 

https://infocuria.curia.europa.eu/tabs/affair?sort=AFF_NUM-DESC&searchTerm=%22C-324%2F98%22&publishedId=C-324%2F98
https://infocuria.curia.europa.eu/tabs/affair?sort=AFF_NUM-DESC&searchTerm=%22C-324%2F98%22&publishedId=C-324%2F98
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OLP is formally structured in up to three readings; however, in modern practice, a signif-

icant majority of legislative files are concluded at the first reading stage through informal 

negotiations known as "Trilogues" (or Trialogues). These tripartite meetings between rep-

resentatives of the Parliament, the Council, and the Commission have become a funda-

mental tool for reaching political compromises on complex technical issues, such as those 

found in procurement law. It applies to a wide range of policy areas, including internal 

market regulations, environmental policy, and economic governance37. 

Special legislative procedures, by contrast, are applied in specific policy domains and 

often grant a more prominent role to either the Council or the European Parliament. These 

procedures may include consultation, consent, or other tailored mechanisms, depending 

on the legal basis established in the Treaties38. They are generally employed in areas 

where the balance of institutional influence differs from that of the ordinary procedure, 

such as taxation, foreign policy, or internal security. 

The legislative process begins with the initiative of the European Commission, which 

holds the exclusive right to propose new legislation. Proposals are drafted in accordance 

with the Union’s strategic priorities and are often preceded by consultations with stake-

holders, expert groups, and civil society, ensuring that legislation is informed by both 

technical expertise and practical considerations. Furthermore, the Commission frequently 

conducts impact assessments to evaluate the economic, social, and strategic implications 

of proposed legislation before submission39. In the field of public procurement, these as-

sessments are vital for measuring how proposed rules might impact the competitiveness 

of European firms and the accessibility of public markets for Small and Medium-sized 

Enterprises (SMEs). 

Once a proposal is submitted, it enters the deliberative stage, during which the Euro-

pean Parliament and the Council examine, amend, and negotiate the text in order to rec-

oncile divergent views and reach consensus. The Council, representing Member States’ 

 

37 Craig, P., & de Búrca, G., EU law: Text, cases, and materials (7th ed.). Oxford University Press, 

2020. 
38 Lenaerts, K., & van den Brink, J. A. G., Constitutional Law of the European Union. Sweet & Max-

well, 2014. 
39 Pescatore, P., Il sistema delle fonti del diritto dell’Unione europea. Giuffrè, 2012. 
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governments, ensures that national interests are adequately considered, while the Euro-

pean Parliament provides democratic oversight and directly represents the citizens of the 

Union. Throughout the process, the principles of transparency, proportionality, and sub-

sidiarity guide the interactions between institutions, ensuring that legislative outcomes 

reflect both Union-wide objectives and national circumstances. The principle of subsidi-

arity, in particular, acts as a crucial safeguard, ensuring that the Union intervenes only 

when objectives cannot be sufficiently achieved by Member States at the national or re-

gional level, a point of extreme relevance in procurement, where national administrative 

traditions are deeply rooted. 

By establishing common procedural standards, the legislative process facilitates cross-

border participation of economic operators and contributes to the creation of a coherent 

and integrated internal market. 

By adopting legislation through these structured procedures, the Union is able to de-

velop harmonized frameworks that maintain the autonomy of Member States while pro-

moting uniform standards. 

This balance is particularly critical in sectors where national and Union-wide interests 

intersect and in sectors characterized by high strategic and economic importance40, such 

as international public procurement in the defence sector, where regulatory coherence 

ensures fair competition, legal certainty, and the effective use of public resources. Con-

sultations with stakeholders, impact assessments, and expert advice further strengthen the 

quality and strategic relevance of legislation in these sensitive domains. Ultimately, the 

legislative process serves as the bridge between the political vision of the Union and the 

technical reality of the market. 

By ensuring that legislation supports both strategic objectives and the efficient func-

tioning of the internal market, the process enables the Union to harmonize rules, promote 

transparency and accountability, and facilitate equal access to procurement opportunities 

across all Member States41. 

 

40 Arrowsmith, S. (2014). The Law of Public and Utilities Procurement. Sweet & Maxwell. 
41 Martinico, G., & McBain, K. C., Diritto dell’Unione europea, Giappichelli, 2019. 



25 

 

1.5 Theories of EU decision-making 

The European Union represents a unique political system that blends elements of su-

pranational governance with intergovernmental cooperation. Understanding how deci-

sions are made within the EU is therefore a complex task that requires a combination of 

theoretical approaches. 

Over the last decades, scholars of European integration have developed frameworks to 

explain not only how policy outcomes are achieved, but also why certain actors and in-

stitutions wield influence in shaping EU legislation. Among the most influential frame-

works are neofunctionalism, intergovernmentalism (including liberal intergovernmental-

ism), and multilevel governance. To these, more recent scholarship has added Historical 

Institutionalism and Rational Choice Institutionalism, which provide further depth to the 

analysis of institutional behavior. Each framework offers distinctive insights into the EU 

decision-making process and its application to concrete policy areas such as public pro-

curement42. 

The study of these theoretical approaches is essential for understanding the dynamics 

of policy formation within the European Union, as they provide analytical tools to inter-

pret the interaction between supranational institutions, national governments, and other 

relevant actors involved in the policymaking process. 

Neofunctionalism, first articulated by Ernst B. Haas43, is grounded in the idea that 

integration is self-reinforcing. According to this perspective, cooperation in one sector 

generates functional pressures to integrate in related sectors, a mechanism commonly re-

ferred to as spillover; for example, early economic integration in coal and steel created 

incentives for harmonizing industrial and trade policies, eventually affecting wider policy 

domains. 

 

42 Helen Wallace, Mark A. Pollack and Alasdair R. Young, Policy-Making in the European Union 

(Oxford: Oxford University Press, 2020). 
43 Haas, E. B. (1958). The Uniting of Europe: Political, Social, and Economic Forces 1950–1957. 

Stanford University Press). 
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Within this framework, supranational institutions, especially the European Commis-

sion, are not neutral administrators but active drivers of integration; by proposing legis-

lation, coordinating technical cooperation, and mediating disputes among Member States, 

it encourages gradual policy convergence44. Furthermore, neofunctionalists emphasize 

the role of "legal spillover," where the rulings of the Court of Justice create new legal 

realities that necessitate further legislative action by the Commission to provide a struc-

tured framework for those judicial principles. Applied to public procurement, neofunc-

tionalism helps explain the progressive development of common rules across Member 

States; harmonized procedures, transparency requirements, and standardized criteria re-

duce fragmentation in the internal market and promote cross-border competition. From 

this perspective, the gradual expansion of EU regulatory competences in the field of pro-

curement can be interpreted as a consequence of functional pressures arising from the 

need to ensure the effective functioning of the internal market. 

Critiques of neofunctionalism highlight its tendency to overestimate the role of supra-

national institutions and underestimate the persistent influence of national governments, 

especially in sensitive areas such as defence procurement, where sovereignty concerns 

remain paramount. For instance, while neofunctionalism explains the technical harmoni-

zation of ordinary public contracts, it struggles to account for the strategic protection of 

national industries. For example, despite the European Commission's efforts to promote 

greater openness and competition in defence markets, Member States frequently rely on 

Article 346 of the Treaty on the Functioning of the European Union to derogate from EU 

procurement rules, thereby awarding contracts directly to domestic suppliers in order to 

safeguard essential security interests. A prominent example of national interest prevailing 

over EU-wide competition is found in the Italian naval sector. The Italian government 

frequently supports Fincantieri as a "national champion" through direct awards for com-

plex naval units, invoking Article 346 TFEU to ensure that strategic technological know-

how and employment remain within national borders. This practice highlights the limits 

of neofunctionalist integration when faced with the "strategic autonomy" of Member 

States in the defence industry. This demonstrates that, even in the presence of integration 

 

44 Mark A. Pollack, The Engines of European Integration: Delegation, Agency and Agenda Setting in 

the EU (Oxford: Oxford University Press, 2003). 
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pressures, governments retain significant control over strategically sensitive sectors. 

Scholars have therefore argued that while neofunctionalism successfully explains certain 

dynamics of integration, it cannot fully account for the strategic role played by Member 

States in shaping policy outcomes. 

In contrast, intergovernmentalism emphasizes the centrality of Member States in shap-

ing EU policy; this perspective views integration as the outcome of strategic bargaining, 

where governments retain control over core interests. The liberal intergovernmentalist 

approach, developed by Andrew Moravcsik45, refines this view by incorporating domestic 

preference formation as a key explanatory variable. Policy outcomes at the EU level are 

thus shaped by a three-step process: formation of national preferences, based on economic 

interests, domestic politics, and institutional constraints; intergovernmental negotiation, 

primarily occurring in the Council of the European Union; institutional arrangement, cre-

ating mechanisms to guarantee compliance with negotiated agreements. In the realm of 

public procurement, this theory can be viewed through the lens of the "Principal-Agent" 

model, where Member States (the Principals) delegate powers to the Commission (the 

Agent) to manage the market, but simultaneously introduce control mechanisms, such as 

the "Comitology" system, to ensure the Agent does not overstep its mandate. 

According to this approach, EU policies ultimately reflect the aggregation of national 

preferences formed at the domestic level and subsequently negotiated at the European 

level46. 

In the context of policy change in public procurement, intergovernmentalism is partic-

ularly valuable for explaining why Member States insist on exceptions or opt-outs, espe-

cially in strategically sensitive areas such as defence and security procurement. Article 

346 of the Treaty on the Functioning of the European Union allows Member States to 

 

45 Andrew Moravcsik, The Choice for Europe: Social Purpose and State Power from Messina to Maas-

tricht (Ithaca: Cornell University Press, 1998). 
46 Moravcsik, A ,The Choice for Europe: Social purpose and state power from Messina to Maastricht. 

Cornell University Press, 1998. 
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derogate from standard procurement rules for security reasons, reflecting a deliberate in-

stitutionalized balance between market integration and the preservation of national sov-

ereignty47. 

At the same time, intergovernmentalism illuminates the continued role of national in-

dustry protection, where governments strategically negotiate EU rules to favour domestic 

economic actors48. This is especially evident in sectors where procurement serves as a 

tool to support national technological capabilities and innovation. From a policy change 

perspective, intergovernmentalism explains why, despite supranational pressures for har-

monization, Member States succeed in retaining specific national exemptions, shaping 

the final design of the 2014 procurement directives. 

Rather than assuming that a single framework can “explain” policy change, it is more 

accurate to use each theory to generate hypotheses regarding specific dimensions of 

change. For example, neofunctionalism best accounts for incremental harmonization and 

the expansion of common procedures; intergovernmentalism best explains persistent na-

tional derogations and strategic bargaining; and multilevel governance illuminates varia-

tions in implementation and compliance at regional and local levels49. Applied to EU 

procurement, this allows a detailed understanding of which mechanisms drove the adop-

tion of key legislative reforms and how national and supranational actors interacted to 

produce the observed outcomes. 

Limitations of intergovernmentalism include its potential underestimation of suprana-

tional institutions’ agenda-setting capacity, particularly in areas where regulatory exper-

tise and market coordination are crucial50. Critics therefore argue that focusing exclu-

sively on national governments risks overlooking the autonomous influence exercised by 

supranational institutions and transnational actors within the EU policy process. 

 

47 Treaty on the Functioning of the European Union, 13 December 2007, G.U. C 326 del 26.10.2012. 
https://eur-lex.europa.eu/legal-content/IT/TXT/?uri=celex%3A12012E%2FTXT 

48 Piga, G., L'impatto strategico del public procurement: Tra efficienza e protezione degli interessi 

nazionali; https://www.rivistapoliticaeconomica.it, 2020. 
49 Marks, G., & Hooghe, L., Multi-level governance and European integration. Rowman & Littlefield, 

2001. 
50 Simon Hix and Bjørn Høyland, The Political System of the European Union, 2011. 

https://eur-lex.europa.eu/legal-content/IT/TXT/?uri=celex%3A12012E%2FTXT
https://www.rivistapoliticaeconomica.it/
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The multilevel governance (MLG) framework, developed by Gary Marks and Liesbet 

Hooghe, moves beyond the supranational-intergovernmental dichotomy. Marks and 

Hooghe conceptualize the European Union as a system in which authority is dispersed 

across multiple levels of governance, including supranational, national, regional, and lo-

cal actors, all of which participate in the policy-making process.  

MLG provides a useful lens to analyse policy implementation, not just legislative 

adoption. In the case of public procurement, while EU directives establish principles and 

frameworks, actual procedures are carried out by regional or local authorities. Conse-

quently, compliance and enforcement depend on interactions across multiple governance 

levels, illustrating the networked nature of decision-making. 

The framework also accounts for the role of non-governmental actors, such as industry 

associations and civil society, which can influence policy design, lobbying for favourable 

conditions or procedural clarity. In this context, independent regulatory agencies (such as 

national anticorruption or audit authorities) play a crucial role in ensuring that EU stand-

ards are translated into local administrative practice. This perspective explains how EU 

rules are not only negotiated but also adapted and interpreted in diverse local contexts, 

highlighting the complexity of applying EU legislation uniformly51. 

Furthermore, the multilevel governance approach emphasizes that policymaking in the 

European Union is not limited to formal institutional arenas but also involves complex 

networks of actors operating across different territorial and institutional levels. 

Finally, Historical Institutionalism provides a crucial insight through the concept of 

"path dependency." It suggests that once a set of procurement rules is adopted, it creates 

"lock-in" effects that make it costly for Member States to revert to previous national sys-

tems. This explains why, despite significant political resistance in sectors like defence, 

the trajectory of EU procurement law has been one of constant expansion rather than 

contraction. 

 

51 Liesbet Hooghe and Gary Marks, Multi-Level Governance and European Integratio, 2001. 
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While neofunctionalism, intergovernmentalism, and multilevel governance offer dis-

tinct perspectives, contemporary scholarship increasingly sees them as complementary 

lenses. Neofunctionalism helps explain incremental integration and the role of suprana-

tional institutions, intergovernmentalism clarifies national influence and bargaining 

power, and multilevel governance captures the complexity and diffusion of authority52. 

Contemporary research on European integration increasingly adopts a pluralistic ap-

proach that combines insights from different theoretical traditions in order to better cap-

ture the multifaceted nature of EU governance. 

Integrating these perspectives provides a richer understanding of EU public procure-

ment policy. For instance: 

-Supranational initiatives (neofunctionalist) drive harmonization and spillover; 

-National negotiation (intergovernmentalist) determines the limits and exemptions; 

-Implementation networks (MLG) translate policy into practice across regions and sec-

tors. 

Such an integrated view allows researchers to analyze how policies evolve, how com-

promises are achieved, and why outcomes vary across sectors. Public procurement exem-

plifies this interplay: legislation reflects collective objectives of market integration while 

accommodating national sensitivities and the practicalities of multilevel implementation. 

Neofunctionalism may overstate institutional autonomy; intergovernmentalism may 

understate supranational influence; MLG can struggle to explain agenda-setting at the 

highest levels. Therefore, a synthetic approach, recognizing insights from all three theo-

ries, is essential for a comprehensive analysis, especially in areas where market regulation 

intersects with national strategic interests, such as defence-related procurement. 

 

52 Simon Hix and Bjørn Høyland, The Political System of the European Union (London: Palgrave 

Macmillan, 2011). 
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These theoretical perspectives therefore provide the analytical foundation for examin-

ing how EU policies are shaped and implemented in practice. In the field of public pro-

curement, understanding the interaction between supranational institutions, national gov-

ernments and multi-level governance structures is crucial for analysing the evolution of 

the EU regulatory framework.  

In the context of public procurement, these theoretical perspectives offer complemen-

tary explanations for the evolution of EU regulation. While supranational dynamics help 

explain the progressive harmonization of procurement rules, intergovernmental bargain-

ing clarifies the persistence of national exceptions, particularly in strategically sensitive 

sectors such as defence procurement. 

 

 

1.6 Member states’ preferences 

The analysis of Member States’ preferences is central to understanding the European 

Union’s legislative process, as it bridges the gap between theoretical frameworks and 

actual policy outcomes. Whereas neofunctionalism emphasizes supranational dynamics 

and multilevel governance highlights institutional interactions, intergovernmentalism di-

rectly addresses the role of national actors in shaping EU legislation53. In practice, EU 

policy outcomes are the product of continuous negotiation and compromise among Mem-

ber States, each driven by its own economic, political and strategic priorities54. This dy-

namic is often described through the "Two-Level Game" theoretical framework, which 

suggests that national governments must simultaneously negotiate at the European level 

(Level I) and with their domestic constituencies (Level II), ensuring that any EU-wide 

agreement remains acceptable to internal stakeholders. 

 

53 Craig, P., & de Búrca, G., EU law: Text, cases, and materials (7th ed.). Oxford University Press, 

2020. 
54 Wallace, H., Pollack, M. A., & Young, A. R., Policy-Making in the European Union. Oxford Uni-

versity Press, 2020. 
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The formation of national preferences is a multi-dimensional process influenced by 

economic interests, domestic political structures, institutional constraints, and societal 

pressures. Economic factors are often decisive: Member States with strong industrial sec-

tors, advanced technological capabilities, or significant public procurement budgets may 

seek to protect or advance these sectors through EU legislation. In particular, procurement 

policy represents a strategic tool for governments to support domestic industries, promote 

innovation, and sustain employment, while simultaneously complying with internal mar-

ket obligations. From a rational choice perspective, Member States act according to a 

"logic of consequences," evaluating how each regulatory shift in procurement law will 

affect their national treasury and industrial competitiveness. 

In the area of public procurement, national preferences are strongly influenced by the 

structure of domestic markets and by the importance of procurement for national econo-

mies. Public procurement represents a significant share of public expenditure in most 

Member States and plays a crucial role in supporting domestic industries, promoting in-

novation, and ensuring the provision of public services55. Governments therefore tend to 

defend regulatory arrangements that protect national suppliers or preserve flexibility in 

procurement procedures, especially for strategic sectors such as defence56. This defensive 

stance is frequently associated with the concept of strategic autonomy, according to which 

Member States seek to preserve sovereign control over critical technologies, industrial 

capabilities and supply chains rather than relying exclusively on market efficiency. Re-

cent scholarship has increasingly interpreted this evolution as part of a broader transfor-

mation in European integration, whereby industrial policy and security policy have be-

come progressively intertwined. In particular, Antonio Calcara argues that defence-in-

dustrial capabilities constitute strategic national assets which significantly influence 

Member States' bargaining positions within the European Union, shaping both their will-

ingness to cooperate and the degree of sovereignty they are prepared to retain in highly 

 

55 European Commission, Public Procurement. Internal Market, Industry, Entrepreneurship and SMEs, 

2026. 
56 European Parliament, Fact Sheet on Public Procurement, 2026. 
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sensitive sectors such as defence57. Against this background, public procurement increas-

ingly evolves from a purely market-regulating mechanism into a strategic governance 

instrument capable of strengthening industrial resilience, preserving critical technologies 

and supporting the European Union's broader objectives of strategic autonomy. 

Domestic political institutions also shape governmental preferences. Parliamentary 

systems, coalition governments, and bureaucratic structures influence how national pri-

orities are formulated and negotiated58. For instance, coalition governments may adopt 

more moderate positions to accommodate diverse political interests, whereas centralized 

governments may present a more coherent negotiating stance. 

Interest groups, industry associations, and civil society actors further influence na-

tional preferences. In the field of public procurement, lobbying by construction, defence, 

or technology sectors can steer national positions toward protecting domestic suppliers or 

seeking flexible rules within EU directives. Consequently, the preferences that Member 

States bring to EU negotiations are rarely monolithic; they reflect the outcome of complex 

domestic political and economic processes59. 

Once national preferences are formed, they are translated into bargaining positions 

within the EU’s primary intergovernmental arena, that is the Council of the European 

Union60. Here, governments negotiate the content, scope, and implementation rules of 

legislation. Intergovernmental bargaining is shaped by both formal institutional rules, 

such as voting weights and qualified majority voting, and informal practices, including 

coalition-building, side-payments, and “logrolling”, a practice where Member States 

trade support on different legislative files to achieve their primary objectives. 

Member States often leverage their relative size, economic weight, or policy expertise 

to influence negotiations. As highlighted by Calcara, asymmetries in industrial capabili-

ties and technological specialization further reinforce these differences in bargaining 

 

57 Calcara, A., European Defence Decision-Making: Dilemmas of Collaborative Arms Procurement, 

2020. 
58 Cini, M., & Pérez-Solórzano Borragán, N., European Union Politics. Oxford University Press, 2019. 
59 Hix, S., & Høyland, B., The Political System of the European Union. 
60 McGrew, A. G., & Bresser-Pereira, L. C., The Theory of Decision-Making in the EU. Cambridge 

University Press, 2016. 
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power, particularly in highly strategic sectors such as defence, where Member States pos-

sessing a stronger industrial base are generally better positioned to influence both the 

substance and the implementation of European procurement policies61. 

Larger Member States, such as Germany or France, may exert greater influence due to 

their economic and political weight, whereas smaller states may seek alliances or form 

coalitions to advance shared interests. These dynamics are particularly pronounced in ar-

eas such as defence-related procurement, where strategic interests and national security 

considerations can amplify bargaining power disparities62. Furthermore, the "asymmetric 

information" held by states with larger defence industries often gives them a technical 

advantage in drafting the specific requirements of procurement directives. 

Certain policy domains demonstrate heightened sensitivity to Member States’ prefer-

ences due to their direct connection to national sovereignty, economic strategy, or secu-

rity. 

Defence procurement represents a paradigmatic case: while the internal market en-

courages cross-border competition, Member States often insist on preserving national 

procurement prerogatives to safeguard technological sovereignty and security63. Article 

346 TFEU formalizes this flexibility, allowing Member States to derogate from standard 

procurement rules for essential security interests. 

Beyond defence, public procurement also illustrates the influence of national prefer-

ences; states with advanced technological sectors may advocate for rules that facilitate 

domestic industry participation, while smaller or developing economies may prioritise 

access to competitive markets and the elimination of barriers to entry64. 

 

61 Calcara, A., European Defence Decision-Making: Dilemmas of Collaborative Arms Procurement 
2020. 

62 Demertzis, M., Defence Procurement and National Security, Journal of European Public Policy, 

2021. 
63 Craig, P., & de Búrca, G., EU Law: Text, Cases, and Materials (7th ed.). Oxford University Press, 

2020. 
64 Arrowsmith, S., The Law of Public and Utilities Procurement. Sweet & Maxwell, 2010. 
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While Member States drive the negotiation of EU legislation, supranational actors play 

a complementary role in shaping outcomes. The European Commission, for instance, pro-

poses legislation and monitors compliance, providing technical expertise and advocating 

for uniform application. Similarly, the Court of Justice of the European Union ensures 

the consistent interpretation of directives, which can constrain national discretion over 

time. 

This interplay creates a dynamic in which Member States’ preferences interact with 

supranational pressures and governments negotiate in order to maximize their national 

interests, but must also consider the legal and political authority of EU institutions, the 

expectations of other Member States, and the operational realities of multi-level imple-

mentation. 

In the area of public procurement, the aggregation of Member States’ preferences di-

rectly shapes the content and application of EU legislation. Negotiations determine the 

scope of harmonization, the thresholds for cross-border competition, and the flexibility 

afforded to national authorities; for example, while directives establish general principles 

of transparency, non-discrimination, and competition, Member States often negotiate ex-

ceptions, derogations, or special procedures to accommodate strategic industries or sen-

sitive sectors65. This results in what is often termed "gold-plating" or "differentiated im-

plementation," where the final directive is a "package deal" that allows for various de-

grees of national discretion. 

The resulting legislation thus reflects a careful balance between supranational integra-

tion and national autonomy. While harmonized procurement rules promote cross-border 

competition and market efficiency, they simultaneously respect the diverse economic 

structures and strategic priorities of Member States.66 

 

65 Pollack, M. A., The Engines of European Integration: Delegation, Agency and Agenda Setting in 

the EU. Oxford University Press, 2003. 
66 Wallace, H., Pollack, M. A., & Young, A. R., Policy-Making in the European Union. 



36 

 

Understanding Member States’ preferences is essential for analyzing EU decision-

making. Preferences emerge from complex domestic processes, are translated into strate-

gic bargaining positions, and interact with supranational institutions to produce negoti-

ated policy outcomes. In public procurement, this dynamic explains the coexistence of 

harmonized rules with national exceptions and highlights the ongoing tension between 

integration and sovereignty. 
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Summary of the Main Legal and Institutional Frameworks  

Source: Author's elaboration. 

 

 

 

 

 

 

 

Integration Theories and Defence Procurement 

Political Theory Key Approach 
Application to the Defence 

Market 

Neofunctionalism Spillover logic 

Commission-led market integra-

tion expanding from civilian 

sectors. 

Liberal Intergovernmentalism State-centric dynamic 

Defence as core sovereignty; 

protection of national champi-

ons. 

Multi-level Governance Shared decision-making 
Interaction between EU institu-

tions, states, and authorities. 

Historical Institutionalism Ppath dependency. 
Past institutional constraints 

limiting future policy reforms. 

Source: Author's elaboration. 

 

 

Framework / Instrument Nature Primary Purpose 

Treaty on European Union 

(TEU) 
Primary EU Law 

Defines the EU institutional 

framework and core values. 

Treaty on the Functioning of 

the European Union (TFEU) 
Primary EU Law 

Regulates the Internal Market 

and economic freedoms. 

Article 346 TFEU Treaty Derogation 
Allows national security deroga-

tions from Internal Market rules. 

European Commission EU Institution 
Holds legislative initiative and 

monitors EU law enforcement. 

Council of the European Un-

ion 
EU Institution Represents Member States in 

the legislative process. 

Court of Justice of the Euro-

pean Union (CJEU) 
Judicial Institution 

Interpretation and application of 

EU law. 
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CHAPTER II. THE 2014 PROCUREMENT DIRECTIVES AND IN-

TERNATIONAL PROCUREMENT 

 

2.1 Origins of the 2014 reform 

Public procurement constitutes one of the most economically significant policy areas 

within the European Union; it represents a substantial share of public expenditure across 

Member States and plays a fundamental role in the functioning of the internal market as, 

through public procurement, governments and Public Authorities acquire goods, services, 

and works necessary for the provision of public services, the development of infrastruc-

ture, and the implementation of public policies67. Because of its economic relevance, pro-

curement regulation has long been regarded as a crucial instrument for ensuring transpar-

ency, promoting competition, and facilitating market integration within the European Un-

ion68. 

Estimates from the European Commission indicate that public procurement accounts 

for approximately 14% of the European Union’s gross domestic product69; this consider-

able economic weight makes procurement policy a key mechanism through which Public 

Authorities influence market dynamics, industrial development, and innovation. Conse-

quently, the establishment of a coherent regulatory framework governing procurement 

procedures has been considered essential for ensuring the effective functioning of the 

internal market and for preventing distortions arising from protectionist practices at the 

national level70. 

Historically, procurement markets within Europe were largely fragmented along na-

tional lines. For decades, national governments tended to favour domestic suppliers when 

 

67 For Further details: European Commission, Public procurement in the EU, 2020, available on: 
https://ec.europa.eu/growth/single-market/public-procurement_en 

68 European Commission, Making Public Procurement work in and for Europe, COM(2017) 572 final, 

Brussels, 2017. 
69 Arrowsmith, S., The Law of Public and Utilities Procurement, 3rd ed., Sweet & Maxwell, London, 

2014, pp. 45–52. 
70 Bovis, C., EU Public Procurement Law, 2nd ed., Edward Elgar, Cheltenham, 2012. 

https://ec.europa.eu/growth/single-market/public-procurement_en
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awarding public contracts, often through administrative practices that limited cross-bor-

der participation; such practices included restrictive technical specifications, discrimina-

tory qualification criteria, and limited publication of tender opportunities. As a result, 

companies from other Member States faced considerable barriers when attempting to par-

ticipate in procurement procedures abroad71. 

Member States with strong or technologically advanced industrial sectors tended to 

negotiate rules designed to protect or favour their national suppliers, while simultaneously 

seeking to ensure that EU directives would not excessively constrain their regulatory au-

tonomy. Conversely, smaller Member States or those with less developed domestic mar-

kets generally pursued the objective of maximizing access to cross-border procurement 

opportunities and reducing barriers to entry within the internal market72. 

Recognizing the negative implications of these practices for the development of the 

internal market, the European Community began to introduce legislative measures aimed 

at coordinating national procurement systems73. 

Building on this early regulatory framework, the European procurement system 

evolved progressively as part of the broader European integration process. The Treaty of 

Rome of 1957, as the foundational legal act of the European Community, aimed to estab-

lish a common market and ensure fundamental freedoms, including the free movement of 

goods and services and the prohibition of discrimination based on nationality74. From the 

1970s onward, the European institutions increasingly intervened to remove indirect bar-

riers to competition stemming from national procurement rules, leading to the adoption 

of the first directives on works and supplies; these early measures sought to impose ad-

vertising obligations and open national markets to cross-border competition among eco-

nomic operators. 

 

71 European Commission, A Single Market for Public Procurement, available on: Public procurement 
- Internal Market, Industry, Entrepreneurship and SMEs 

72 Craig, P., De Búrca, G., EU Law: Text, Cases, and Materials, 6th ed., Oxford University Press, 

Oxford, 2015. 
73 Cassese, S., Il diritto dell’Unione europea, Il Mulino, Bologna, 2011, pp. 34–36. 
74 For Further details: Directive 71/305/EEC (Works Directive) e Directive 77/62/EEC (Supplies Di-

rective), in EUR-Lex, available on: https://eur-lex.europa.eu 

https://single-market-economy.ec.europa.eu/single-market/public-procurement_en
https://single-market-economy.ec.europa.eu/single-market/public-procurement_en
https://eur-lex.europa.eu/
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Despite these early efforts, significant fragmentation persisted and many Contracting 

Authorities continued to apply national administrative traditions that limited the effective 

opening of procurement markets75. Moreover, the regulatory framework remained com-

plex and scattered across multiple directives, making it difficult for both Contracting Au-

thorities and economic operators to navigate the applicable rules. 

A major step forward occurred in the early 2000s with the adoption of a consolidated 

procurement framework in 2004; the directives adopted during that reform represented 

an important milestone in the development of European procurement law, as they brought 

together various legislative instruments. In fact, the 2004 directives represented the first 

attempt to consolidate the fragmented European procurement framework into a coherent 

system, standardizing procedures for works, services, and supplies, while seeking to bal-

ance transparency, competition, and flexibility for Contracting Authorities across Mem-

ber States. They also introduced more detailed procedural rules governing the selection 

of bidders and the award of contracts76. 

However, over time, the 2004 regulatory framework began to reveal certain limita-

tions. Contracting Authorities frequently reported difficulties in applying the existing 

rules, which were often perceived as overly complex and excessively rigid. Procurement 

procedures were sometimes criticized for imposing significant administrative burdens, 

particularly on smaller Contracting Authorities and small and medium-sized enterprises. 

These challenges were compounded by inconsistent implementation across Member 

States, which created legal uncertainty and reduced the effectiveness of the regulatory 

framework77. 

More specifically, these shortcomings signaled what scholars have described as a tran-

sition from “negative integration”, primarily focused on removing barriers within the in-

ternal market, to a form of “positive integration,” in which public procurement gradually 

emerged as a strategic policy instrument capable of supporting broader EU objectives. 

 

75 Directive 2004/18/EC e Directive 2004/17/EC, in EUR-Lex, available on: https://eur-lex.europa.eu. 
76 OECD, Public Procurement for SMEs, Paris, 2013, available on: https://www.oecd.org 
77 European Commission, Evaluation of the 2004 Public Procurement Directives, SEC(2011) 853 fi-

nal, Brussels, 2011. 

https://eur-lex.europa.eu/
https://www.oecd.org/
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This conceptual shift is widely regarded in the literature as one of the defining features of 

the modernization of EU procurement law, marking the transition towards a more func-

tionally oriented regulatory approach. 

One frequently observed problem was the phenomenon commonly referred to as 

“gold-plating,” whereby Member States introduced additional national requirements on 

top of the EU regulatory framework, often generating unnecessary administrative burdens 

that discouraged cross-border participation by economic operators78. 

Another significant issue concerned the so-called “price–quality paradox”; the strong 

emphasis placed on the lowest price criterion frequently resulted in the selection of bids 

that were economically attractive in the short term but ultimately proved inefficient or 

costly over the lifecycle of the contract. This approach often undermined the broader ob-

jective of ensuring long-term “value for money” in public expenditure79. 

In addition, the regulatory framework contained several legal lacunae, particularly 

with regard to sensitive areas such as in-house providing and inter-municipal cooperation 

between Public Authorities. 

In the absence of clear legislative guidance, these issues were largely clarified through 

the jurisprudence of the Court of Justice of the European Union (CJEU), most notably in 

landmark cases such as Teckal and Stadt Halle80. 

At the same time, broader economic and technological developments highlighted the 

need to modernize procurement regulation; the increasing digitalization of public admin-

istration created new opportunities for electronic procurement procedures, while growing 

concerns about environmental sustainability and social inclusion prompted policymakers 

to explore how procurement could be used to achieve broader policy objectives81. Public 

 

78 Scharpf, F. W., Governing in Europe: Effective and Democratic?, Oxford University Press, Oxford, 
1999, pp. 45–50. 

79 Racca, G. M., “Collaborative Procurement and Contract Performance in the EU”, in European Pro-

curement & Public Private Partnership Law Review, 2014. 
80 Treumer, S., “Competitive Dialogue and the Scope of the EU Procurement Directives”, in Public 

Procurement Law Review, 2004. 
81 Court of Justice of the European Union, Case C-107/98, Teckal, 1999. 
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procurement was therefore increasingly seen not only as a mechanism for purchasing 

goods and services but also as an instrument supporting innovation, sustainability, and 

social policy goals. 

The global financial crisis of 2008 further reinforced the urgency of reforming pro-

curement regulation and since public finances came under pressure across the European 

Union, governments sought ways to improve the efficiency and effectiveness of public 

spending82. In this context, public procurement gained prominence as an instrument for 

ensuring value for money in public expenditure while simultaneously supporting eco-

nomic recovery and policymakers emphasized the potential of procurement policy to 

stimulate economic activity, encourage innovation, and support the development of com-

petitive industries. 

The 2011 Green Paper on the Modernization of EU Public Procurement Policy served 

as a cornerstone for this paradigm shift, asking whether procurement should remain a 

neutral administrative process or become an instrument for broader EU goals. This con-

sultation document played a crucial role in framing the subsequent legislative debate, 

explicitly opening the discussion on the strategic use of procurement as a policy tool83. 

Subsequently, further modernization culminated in the 2014 reforms, which intro-

duced the Directives 2014/24/EU and 2014/23/EU. These legislative acts enhanced trans-

parency, competition, integrity, and risk management while introducing more sophisti-

cated mechanisms for selection, exclusion, and control of suppliers. At the European 

level, the main legislative instruments now include Directive 2014/24/EU for general 

public procurement, Directive 2014/25/EU for procurement in special sectors such as wa-

ter, energy, transport, and postal services, and Directive 2014/23/EU for concessions, in 

which the concessionaire assumes an effective operational risk. These directives also es-

tablish “European relevance thresholds,” which determine when contracts must be pub-

lished on the Tenders Electronic Daily (TED) platform and follow EU procedures, 

 

82 Court of Justice of the European Union, Case C-26/03, Stadt Halle, 2005. 
83 European Commission, Buying Green! A Handbook on Green Public Procurement, 3rd ed., 2016. 
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whereas below these thresholds national rules prevail but must respect fundamental EU 

principles such as transparency, proportionality, and non-discrimination84. 

At the national level, Italy’s current public procurement framework is contained in 

Legislative Decree 31 March 2023, n. 36, which transposes and integrates EU directives, 

adapting them to the constitutional and administrative context of the country85. Earlier 

reforms included Legislative Decree 163/2006, considered the first modern “Public Con-

tracts Code,” and Legislative Decree 50/2016, which significantly reformed the system 

following the “Mafia Capitale” scandal. These reforms strengthened the role of ANAC, 

reduced detailed regulatory burdens, introduced soft law and guidelines, and were subse-

quently adjusted during the COVID-19 emergency and in the framework of the National 

Recovery and Resilience Plan (PNRR). The current 2023 decree instead focuses on sim-

plification and acceleration of procedures86. 

In general, the 2014 reform introduced a series of measures aimed at addressing these 

structural shortcomings while simultaneously modernizing procurement policy in light of 

evolving economic and policy objectives. One of the central priorities of the reform was 

the facilitation of participation by small and medium-sized enterprises (SMEs), which 

had historically faced significant barriers when attempting to access public procurement 

markets and to address this issue, the reform introduced innovative instruments such as 

the European Single Procurement Document (ESPD87) and strengthened the principle of 

dividing contracts into smaller lots under the “divide or explain” rule, thereby improving 

accessibility and encouraging greater competition within procurement procedures. 

The reform encouraged Contracting Authorities to evaluate tenders not only based on 

price but also on qualitative criteria such as environmental sustainability, social value, 

and innovation, reinforcing the role of procurement in broader EU policy objectives88. 

 

84 European Commission, Tenders Electronic Daily (TED), available: https://ted.europa.eu 
85  European Commission, Green Paper on the modernization of EU public procurement policy, 

COM(2011) 15 final, Brussels, 2011. 
86 For further details: World Trade Organization, Agreement on Government Procurement (GPA), 

available on: https://www.wto.org 
87 European Commission, European Single Procurement Document (ESPD), available on: European 

Commission 
88 Arrowsmith, S., “Horizontal Policies in Public Procurement: A Taxonomy”, in Journal of Public 

Procurement, 2010, pp. 149–186. 

https://ted.europa.eu/
https://www.wto.org/
https://ec.europa.eu/
https://ec.europa.eu/


44 

 

This marked a clear departure from a purely price-based approach, embedding procure-

ment within the broader framework of sustainable and socially responsible governance. 

In addition, the international dimension of procurement became central; the EU is a 

party to the WTO Agreement on Government Procurement (GPA), which regulates ac-

cess to procurement markets among member countries. In this context, the 2014 reform 

established mechanisms to reject abnormally low tenders and ensure fair competition, 

balancing internal openness with strategic international considerations. 

Although defence procurement is governed by Directive 2009/81/EC, the civilian di-

rectives of 2014 influenced this sector indirectly. The growing overlap between civilian 

and military technologies, as well as the refinement of national security exceptions under 

Article 346 TFEU89, meant that lessons from the civilian procurement reform informed 

strategic decisions in defence procurement. 

In addition to these internal considerations, the reform also had a significant interna-

tional dimension. Public procurement markets are increasingly interconnected, and Euro-

pean firms participate actively in procurement procedures outside the European Union. 

At the same time,  

Together, these instruments constitute the current legal foundation of EU procurement 

law and represent a significant step toward modernizing procurement regulation in re-

sponse to evolving economic and policy challenges. 

Understanding the origins of the 2014 procurement reform is essential for analyzing 

the subsequent legislative negotiations that shaped the final content of the directives. The 

reform process involved complex interactions among EU institutions and Member States, 

reflecting the diverse economic interests and policy priorities present within the Union. 

This complexity makes procurement law a particularly rich field for analyzing Euro-

pean integration dynamics. 

 

89 Treaty on the Functioning of the European Union, Art. 346 TFEU. 
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2.2 Negotiation process 

The negotiation process leading to the adoption of the 2014 Public Procurement Di-

rectives represents a defining and highly complex phase in the evolution of European 

procurement law, reflecting the interplay between supranational institutions, Member 

States, and multiple stakeholders. The legislative journey, spanning from the European 

Commission’s formal proposal in December 2011 to the final adoption in early 2014, was 

marked by intense political contestation, iterative drafting, and strategic negotiation, il-

lustrating in practice how EU decision-making frameworks, neofunctionalism, intergov-

ernmentalism, and multi-level governance, mediate the translation of integration objec-

tives into legally binding rules while accommodating diverse national preferences90. 

The European Commission acted as the principal architect of the 2014 directives, 

drawing on lessons from the 2004 procurement package; during the preparatory phase, it 

conducted extensive impact assessments, stakeholder consultations, and economic anal-

yses, aiming to align legislative proposals with the strategic objectives of the Europe 2020 

agenda, including innovation, sustainability, and SME participation 91 . Consultation 

mechanisms engaged Contracting Authorities, business associations, SMEs, trade unions, 

civil society organizations, and public procurement experts, ensuring that the proposals 

addressed practical challenges across all sectors92. The Commission’s proposals also in-

corporated the “only once” principle, the European Single Procurement Document 

(ESPD), and measures to reduce duplicative documentation, demonstrating a clear focus 

on procedural efficiency and accessibility for SMEs. 

Once the draft legislation was prepared, it was submitted to the European Parliament 

and the Council of the European Union under the ordinary legislative procedure; each 

institution contributed distinct perspectives. The European Parliament actively promoted 

a value-based approach to procurement, emphasizing transparency, social responsibility, 

 

90 Barrows, C., The Making of EU Public Procurement Law, Oxford University Press, 2016, p. 112. 
91 European Commission, Green Paper on the modernization of EU public procurement policy, COM 

(2011) 15 final. 
92 Arrowsmith, S., The Law of Public and Utilities Procurement, Sweet & Maxwell, 2014. 
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environmental sustainability, and access for SMEs; through the IMCO and ITRE com-

mittees and under the guidance of Rapporteur Marc Tarabella, Parliamentarians intro-

duced over a thousand amendments, including the adoption of the Most Economically 

Advantageous Tender (MEAT) criterion, which prioritized quality, innovation, and sus-

tainability over the lowest price93. Parliament also strengthened labor and subcontracting 

standards, mandatory exclusion grounds for unethical business conduct such as corrup-

tion, fraud, and child labor, and ensured alignment with cross-border supply chain con-

siderations94. 

The Council, representing Member States, focused on protecting national prerogatives, 

preserving administrative flexibility, and ensuring legal certainty. Within the Council, 

Member States’ positions diverged according to economic size, industrial structure, legal 

tradition, and administrative capacity. Large industrial economies, such as Germany, 

France, and Italy, sought flexibility for strategic sectors including defence, dual-use tech-

nologies, and high-tech infrastructure, while smaller Member States emphasized market 

openness, simplification, and SME participation95. Nordic countries and other SME-

driven economies actively promoted lot-splitting and ESPD use to democratize procure-

ment 96 . Preparatory discussions were conducted in COREPER, specialized working 

groups, and trilateral informal meetings with the Commission and Parliament, facilitating 

compromises on contract division, award criteria, thresholds, environmental and social 

considerations, and alignment with international obligations97. 

Throughout negotiations, strategic and defence considerations played an important 

role, even if the directives primarily addressed civilian procurement. Member States 

sought to maintain discretion under Article 346 TFEU, ensuring that national security 

exceptions were respected without undermining transparency or competition. This ten-

sion between market openness and national security, already illustrated in Chapter I with 

 

93 European Parliament, Report on the proposal for a directive of the European Parliament and of the 

Council on public procurement, (A7-0007/2013), Rapporteur: Marc Tarabella. 
94 Ibid, p. 45 
95 Council of the European Union, Note on the Reform of the EU Public Procurement Rules, 18 giugno 

2013, Document 11111/13. 
96 Dragos, D. C., & Neamtu, B., The Life of a Decision: Implementation of the EU Public Procurement 

Directives, Routledge, 2016, p. 56. 
97 Craig, P., De Búrca, G., op. cit., pp. 148–149. 
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the case of Fincantieri in the Italian naval sector, remained a focal point during the 2014 

negotiations. While the new directives aimed at narrowing the scope for protectionist 

practices, Member States ensured that the 2014 reform did not infringe upon their ability 

to protect "national champions" in strategic industries under the umbrella of Article 346 

TFEU, where technological know-how and national defence are inextricably linked. The 

Commission and Council also carefully balanced international obligations under the 

WTO Agreement on Government Procurement (GPA), facilitating access for third-coun-

try bidders while preventing distortions caused by state-subsidized competition, particu-

larly in sectors with strong export-oriented or high-technology industries. 

Stakeholder influence was central to the process, reflecting a multi-level governance 

approach; industry associations lobbied for practical award criteria, realistic timelines, 

and procedural clarity, while SME organizations advocated simplified documentation and 

access mechanisms. Environmental NGOs pushed for sustainability criteria, life-cycle 

costing, and circular economy objectives, ensuring that procurement policy aligned with 

broader societal goals. The relationship between environmental criteria and the interests 

of national industrial champions, however, is inherently ambivalent. On the one hand, 

sustainability requirements may promote greater market openness by shifting competition 

away from purely price-based criteria toward qualitative standards, theoretically accessi-

ble to a broad range of firms. On the other hand, compliance with advanced environmental 

standards often demands significant technological capabilities, investment capacity, and 

regulatory expertise. Established national champions, such as leading Italian firms in 

high-technology or heavy industry sectors, may thus gain a comparative advantage, while 

smaller firms face higher entry barriers. In the Italian context, this dynamic can be illus-

trated with the example of Fincantieri: as a large, technologically advanced shipbuilder, 

the company is well-positioned to meet stringent environmental and technical standards 

in procurement procedures, whereas smaller Italian SMEs may struggle to compete ef-

fectively in such tenders. This shows how environmental criteria, while promoting sus-

tainability objectives, can simultaneously reinforce the competitive position of domestic 

industrial champions98. These interactions across supranational, national, regional, and 

 

98 Arrowsmith, Sue. The Law of Public and Utilities Procurement. London: Sweet & Maxwell, 2010. 

For an Italian illustration instead see ANAC case studies and TAR decisions highlighting how 
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local levels ensured that the final directives balanced policy coherence, operational feasi-

bility, and national discretion. 

The legislative process was iterative and extended over several years, beginning with 

the Commission’s 2011 proposals and concluding with adoption in early 2014. Key stages 

included impact assessments and consultations (2011–2012), parliamentary and Council 

committee reviews with informal trilogue meetings (2012–2013), technical adjustments 

to accommodate SMEs, sustainability goals, and dual-use overlaps (2013), and final 

adoption by Parliament on 15 January 2014 and Council on 11 February 2014, with Mem-

ber States granted a two-year transposition period99. 

In sum, the negotiation process demonstrates how institutional structures, political bar-

gaining, and strategic objectives converge to produce complex, robust legislation. From 

a theoretical perspective, the process illustrates neofunctionalism in the Commission’s 

supranational role, intergovernmentalism in Member States’ bargaining and protection of 

national interests, and multi-level governance through stakeholder influence and practical 

feasibility100. The culmination of this process transformed public procurement from a 

procedural administrative tool into a strategic instrument capable of supporting innova-

tion, sustainability, economic recovery, and international competitiveness, setting the 

stage for detailed analysis of Member States’ positions in subsequent sections. 

 

 

2.3 Member states’ positions 

The negotiation and eventual adoption of the 2014 Public Procurement Directives were 

profoundly shaped by the divergent positions of the Member States, reflecting not only 

 

large industrial players, such as Fincantieri, successfully meet complex sustainability and technical 

standards, whereas smaller enterprises face higher compliance costs. 
99 Directive 2014/24/EU; Directive 2014/25/EU; Directive 2014/23/EU, in EUR-Lex. 
100 Arrowsmith, S., op. cit. 
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economic interests but also administrative cultures, strategic industrial priorities, and con-

cerns over sovereignty101.  

These divergences illustrate the structural tension that characterizes EU governance, 

where supranational regulatory ambitions must constantly be reconciled with the hetero-

geneous economic models and institutional traditions of the Member States102. In this 

sense, the reform of the procurement framework provides an instructive example of how 

national preferences interact with EU institutional processes to produce legislative com-

promise within the Union’s multi-level governance system. 

Although the directives were conceived at the European level with the aim of harmo-

nizing procurement rules and promoting transparency, competition, and efficiency within 

the internal market, the final legislative framework emerged from a complex bargaining 

process in which national governments sought to reconcile supranational objectives with 

domestic political and economic priorities. The negotiation therefore represented not 

merely a technical exercise in legal harmonization but a broader political debate concern-

ing the role of public procurement as an instrument of governance, industrial policy, and 

economic development within the European Union103. 

From a theoretical perspective, this dynamic reflects several of the analytical frame-

works discussed in Chapter I; in particular, intergovernmentalist approaches emphasize 

how national governments seek to safeguard domestic economic interests within EU ne-

gotiations104, while multi-level governance perspectives highlight the interaction between 

supranational institutions, national administrations, and economic stakeholders in shap-

ing legislative outcomes.  

 

101 Bovis, C., EU Public Procurement Law, Edward Elgar, 2012, pp. 45–50. 
102 Arrowsmith, S., The Law of Public and Utilities Procurement, Sweet & Maxwell, 2014, pp. 320–

325. 
103 European Commission, Green Paper on the Modernization of EU Public Procurement Policy, 

COM(2011). 
104 Scharpf, F. W., Governing in Europe, Oxford University Press, 1999. 
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Member States approached the negotiations through lenses shaped by their national 

economic structures, legal traditions, and levels of trust in European institutional over-

sight and these differences manifested themselves both in preferences regarding proce-

dural mechanisms and in broader strategic visions of procurement policy105.  

Recent scholarship has further refined the interpretation of these divergent national 

approaches. Rather than viewing Member States' preferences simply as different levels 

of support for market integration, Calcara and Simón argue that governments often assign 

different strategic functions to the European defence market itself. In this perspective, 

national preferences are closely linked to domestic industrial structures and long-term 

strategic objectives. States with strong defence-industrial capabilities tend to perceive 

procurement not merely as an instrument of competition, but also as a mechanism for 

preserving technological sovereignty, sustaining national industrial champions, and rein-

forcing strategic autonomy. This broader interpretative framework helps explain why ne-

gotiations on the 2014 procurement reform frequently extended beyond purely regulatory 

issues and evolved into debates over industrial policy, economic security, and the future 

governance of the European defence market106. 

For some Member States, procurement law primarily serves to guarantee competition, 

transparency, and the efficient allocation of public resources107. For others, it represents 

a strategic policy instrument capable of supporting domestic industries, promoting social 

objectives, and steering long-term economic development. In particular, the negotiations 

revealed the existence of several informal “coalitions” of Member States advocating dif-

ferent regulatory philosophies and, although these coalitions were not formally institu-

tionalized, they reflected enduring structural differences within the European political 

economy, often corresponding to broader patterns of regulatory governance observed in 

other areas of EU policy-making108. 

 

105 Craig, P., De Búrca, G., EU Law, Oxford University Press, 2015, pp. 155–160. 
106 Calcara, A., & Simón, L., The Two Faces of Market Size: France, Germany and the Future of the 

European Defence Market, 2025. 
107 Bovis, C., op. cit., pp. 60–65. 
108 Arrowsmith, S., op. cit., pp. 330–335. 
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One prominent group was often described as a “liberalization-oriented bloc,” primarily 

comprising the United Kingdom and several Northern European countries, including 

Denmark and Sweden, with the Netherlands frequently acting as an ally. Prior to its with-

drawal from the European Union, the United Kingdom played a particularly influential 

role in promoting procedural flexibility and administrative efficiency109. British negotia-

tors supported the expansion of the Competitive Procedure with Negotiation, arguing that 

Contracting Authorities should act as “smart buyers” capable of adopting market-oriented 

procurement strategies while minimizing unnecessary bureaucratic constraints110. Nordic 

countries shared this emphasis on efficiency but also strongly promoted the concept of 

strategic procurement, advocating the integration of environmental and social criteria into 

procurement decisions. For these states, public procurement represented an important pol-

icy instrument capable of advancing broader objectives such as sustainability, climate 

policy, and innovation. Their approach was closely aligned with emerging European ini-

tiatives aimed at strengthening environmental governance, including early discussions 

surrounding what would later evolve into the European Green Deal111. 

In contrast, France and several Southern European Member States, including Italy and 

Spain, tended to emphasize what could be described as a “social and industrial model” of 

procurement governance112; within this perspective, procurement was viewed not only as 

a mechanism for ensuring market competition but also as a tool for pursuing public policy 

objectives and supporting national industrial structures. 

France played a particularly important role in the negotiations surrounding Directive 

2014/23/EU on concessions113, advocating a definition of “operating risk” that would 

preserve sufficient flexibility for long-term public–private partnerships with major na-

tional industrial actors. Italy similarly emphasized the importance of strengthening integ-

rity mechanisms within procurement systems. Italian negotiators advocated the use of 

 

109 European Parliament, Report on Public Procurement Reform, Rapporteur Marc Tarabella, 2013. 
110  For further details: UK Government, Public Procurement Negotiations, 2012, available on: 

https://www.gov.uk. 
111 European Commission, Buying Green! Handbook on Green Public Procurement, 2016. 
112 Bovis, C., op. cit., pp. 70–75. 
113 Directive 2014/23/EU, in EUR-Lex. 

https://www.gov.uk/
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reputation-based criteria and robust exclusion grounds as instruments to combat corrup-

tion and ensure ethical standards in the allocation of public contracts. Furthermore, Italian 

negotiators emphasized the need to align anti-corruption measures with strategic indus-

trial policies, ensuring that the new integrity rules would not hinder national champions 

such as Fincantieri or Leonardo, and simultaneously support the transparency and ethical 

management of public procurement. Other Member States, including France, Germany, 

and the Nordic countries, also introduced proposals to strengthen anti-corruption frame-

works, though with varied emphasis: France prioritized integrity in long-term partner-

ships, Germany focused on procedural clarity and SME access, and Nordic countries 

sought to link ethical rules with environmental and social criteria. Together with Spain, 

Italy also strongly supported the codification of rules governing in-house providing, seek-

ing to preserve the ability of municipalities and Public Authorities to deliver services 

internally without being required to launch competitive tender procedures, thereby main-

taining a degree of local autonomy within the broader framework of EU harmonization. 

Italy’s negotiating position was emblematic of this "industrial model”; by advocating 

for rules that protect in-house providing and reputation-based criteria, Italy sought to pre-

serve a flexible framework for its public-interest entities. This approach is consistent with 

the national tendency to support strategic industrial players, such as Fincantieri or Leo-

nardo, where procurement is not merely a transactional tool but a pillar of national indus-

trial policy, strategic autonomy, and employment stability. For Italy, the challenge was to 

modernize the system to combat corruption while ensuring that the new EU rules would 

not dismantle the state's ability to steer development in key technological sectors114. The 

inclusion of anti-corruption measures was therefore carefully balanced to strengthen 

transparency without undermining Italy’s capacity to support strategic champions. This 

exemplifies how ethical rules can interact with industrial policy in practice, rather than 

operating as strictly neutral measures. 

Germany occupied a somewhat distinctive position within the negotiations, often act-

ing as an intermediary between the efficiency-oriented approach favored by Northern 

 

114 ANAC, Guidelines on Integrity in Public Procurement, 2014. 
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Member States and the more protective industrial perspectives prevalent in parts of South-

ern Europe. German negotiators played a key role in promoting the “divide or explain” 

principle, which encouraged Contracting Authorities to divide large contracts into smaller 

lots in order to facilitate access for small and medium-sized enterprises (SMEs), particu-

larly within Germany’s extensive Mittelstand sector. At the same time, Germany main-

tained a cautious stance regarding the introduction of mandatory social criteria in pro-

curement procedures, expressing concerns that overly prescriptive requirements could 

create hidden forms of protectionism or generate increased litigation risks within national 

procurement systems115. 

Instead, Member States from Central and Eastern Europe, including countries such as 

Poland, Hungary, and Romania, approached the reform from a somewhat different per-

spective. For these states, the modernization of procurement legislation presented both 

opportunities and challenges. On the one hand, governments sought stronger regulatory 

frameworks capable of combating corruption and ensuring transparency in the manage-

ment of public funds, particularly given the importance of EU structural and cohesion 

funds within their economies. On the other hand, these countries expressed reservations 

about the increased use of discretionary procedures advocated by some Western Member 

States, fearing that such flexibility could undermine objective competition and weaken 

procedural safeguards. Consequently, Central and Eastern European delegations empha-

sized the importance of clear rules, technical assistance, and transitional arrangements, 

particularly in relation to the implementation of complex innovations such as electronic 

procurement systems and life-cycle costing methodologies. 

Across the negotiations, certain themes nonetheless generated broad convergence 

among Member States. One such issue concerned the need to improve access to procure-

ment markets for small and medium-sized enterprises. While there were differences re-

garding the practical implementation of SME-friendly measures, there was general agree-

ment that existing procurement systems often imposed disproportionate administrative 

burdens on smaller firms. As a result, the final directives incorporated several instruments 

designed to facilitate SME participation, including the European Single Procurement 

 

115 European Commission, SME Access to Public Procurement, 2012. 
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Document (ESPD) and provisions encouraging the division of large contracts into smaller 

lots116.  

About the emphasis on SME participation, although some larger Member States ini-

tially expressed concerns that these measures might increase administrative complexity 

for Contracting Authorities, the final compromise reflected an effort to balance efficiency 

with inclusiveness in public procurement markets. 

Instead about the growing emphasis on social and environmental considerations within 

procurement policy; Northern and Western European countries, including Sweden, Den-

mark, and the Netherlands, strongly supported the integration of sustainability criteria, 

life-cycle costing, and labor standards into procurement decisions. These states advocated 

the broader use of the Most Economically Advantageous Tender (MEAT) principle as a 

mechanism for incorporating qualitative considerations such as environmental perfor-

mance, innovation, and social value into award procedures. By contrast, several Southern 

and Eastern European Member States approached these proposals with greater caution, 

expressing concerns that extensive procedural requirements might impose additional ad-

ministrative burdens on local authorities or disadvantage SMEs with limited administra-

tive resources. Achieving consensus therefore required careful negotiation to ensure that 

sustainability objectives could be promoted without imposing rigid or overly complex 

regulatory obligations. 

Strategic and security considerations also played a significant role in shaping national 

positions during the negotiations and although the 2014 reforms primarily concerned ci-

vilian procurement, the increasing overlap between civilian and military technologies 

meant that procurement rules could indirectly affect defence-related sectors117.  

This issue was particularly significant in sectors characterized by dual-use technolo-

gies, such as aerospace, cybersecurity, and advanced digital infrastructures, where the 

 

116 For more details: European Commission, European Single Procurement Document (ESPD), avail-

able on: https://ec.europa.eu 
117 Directive 2009/81/EC, in EUR-Lex. 

https://ec.europa.eu/
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boundaries between civilian and military applications are increasingly blurred. Conse-

quently, Member States with significant defence-industrial bases closely monitored the 

negotiation process to ensure that civilian procurement reforms would not unintentionally 

undermine strategic autonomy or national security interests. 

Member States with significant defence industries, including France, Germany, Italy, 

and the United Kingdom, were particularly attentive to ensuring that the new directives 

would not undermine existing frameworks governing defence procurement. Other Mem-

ber States with notable defence interests, such as Spain, Sweden, and the Netherlands, 

also actively monitored the negotiations: Spain prioritized safeguarding national defence 

contractors and maintaining flexibility in long-term contracts; Sweden focused on pro-

moting transparency and efficiency while preserving its technological edge in dual-use 

sectors; the Netherlands emphasized a balance between openness to EU-wide competition 

and the protection of strategic industrial capabilities. These positions contributed to shap-

ing provisions that allowed for both market integration and the protection of sensitive 

defence-related sectors. In this regard, the negotiations emphasized the need to preserve 

the application of Directive 2009/81/EC on defence and security procurement, as well as 

the continued relevance of the national security exception contained in Article 346 TFEU, 

particularly with respect to issues such as security of supply and confidentiality. 

International trade considerations further influenced the positions adopted by Member 

States. The European Union’s commitments under the WTO Agreement on Government 

Procurement (GPA) required that procurement rules maintain openness to foreign com-

petitors while simultaneously protecting against unfair practices. In fact, several Member 

States noted the lack of reciprocity in global procurement markets, highlighting that while 

the EU maintained relatively open markets, European firms frequently encountered sig-

nificant barriers when attempting to participate in procurement procedures abroad, par-

ticularly in major economies such as the United States and China. These concerns re-

flected a broader debate within the EU regarding the balance between openness and stra-

tegic economic protection in global markets. While the Union has historically promoted 

liberal access to procurement markets as part of its commitment to international trade 

governance, Member States increasingly emphasized the need to ensure fair competition 

and reciprocity in relations with major global economic powers, particularly France and 
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Italy, which have traditionally advocated for stronger reciprocity instruments and the pro-

tection of strategic sectors, as well as Germany, which, while generally supportive of 

open markets, has increasingly endorsed the need for defensive trade instruments in re-

sponse to distortions created by non-EU state-backed competitors. 

This shared concern contributed to the strengthening of provisions addressing abnor-

mally low tenders, allowing Contracting Authorities to reject bids that might be artifi-

cially underpriced as a result of state subsidies or other distortive practices118. 

Taken together, the diverse national positions expressed during the negotiations illus-

trate the inherently multi-level and pluralistic nature of EU decision-making and the final 

legislative framework represents a carefully negotiated compromise between different 

regulatory philosophies and national priorities119. It balances the objectives of market in-

tegration, administrative efficiency, and competition with broader goals related to social 

policy, environmental sustainability, industrial strategy, SME participation, and interna-

tional competitiveness. In this sense, the 2014 procurement directives illustrate how Eu-

ropean legislation emerges not merely from technocratic harmonization but from the con-

tinuous negotiation of heterogeneous national interests within a highly institutionalized 

political framework. The resulting legal architecture reflects the capacity of the European 

Union to reconcile diverse economic models, regulatory traditions, and strategic priori-

ties, transforming potential conflict into structured compromise within the Union’s legis-

lative process. 

 

 

2.4 The Evolution of Cross-Border Public Procurement in the EU 

Assessing the effectiveness of procurement reform requires moving beyond legal anal-

ysis and considering empirical evidence on the evolution of cross-border procurement 

 

118 For more details: World Trade Organization, Agreement on Government Procurement, available 

on: https://www.wto.org 
119 Arrowsmith, S., op. cit., pp. 350–355. 

https://www.wto.org/
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across Member States, examining the extent to which economic operators established in 

one Member State successfully participate in procurement procedures organized by con-

tracting authorities located in another Member State. 

In academic literature, public procurement is frequently conceptualized as a primary 

instrument of European economic constitutionalism, aimed at dismantling national pro-

tectionism through non-discriminatory procedural harmonization. To determine whether 

the principles of efficiency, transparency, and market openness under the 2014 Directives 

have materialized, we must analyze the structural patterns of transnational contract allo-

cation. 

The European Commission has consistently observed that, despite successive legisla-

tive reforms, direct cross-border procurement remains limited throughout the European 

Union; while participation by foreign-owned subsidiaries established within the purchas-

ing Member State has increased over time, contracts awarded directly to undertakings 

established abroad continue to represent only a relatively small proportion of the overall 

value of procurement published in the Tenders Electronic Daily (TED) system120.  

The empirical evidence presented in this section is based primarily on official studies 

published by the European Commission and on statistical indicators derived from the 

Tenders Electronic Daily (TED) database, the online version of the Supplement to the 

Official Journal of the European Union121. Unless otherwise specified, the analysis refers 

exclusively to procurement procedures whose estimated value exceeds the financial 

thresholds established under Article 4 of Directive 2014/24/EU. 

To assess the degree of market integration, this section adopts the distinction between 

direct and indirect cross-border procurement developed by the European Commission in 

its empirical analyses of the Single Market; direct cross-border procurement refers to 

contracts awarded to economic operators established in a Member State other than that of 

the contracting authority, instead indirect cross-border procurement refers to contracts 

 

120 Tenders Electronic Daily (TED) is the online version of the 'Supplement to the Official Journal of 

the European Union' dedicated to European public procurement. It was established to ensure trans-

parency, non-discrimination, and cross-border competition under EU procurement law. For a com-
prehensive institutional overview, see Publications Office of the European Union (2024) 

121 This methodological note synthesizes the analytical framework adopted by the European Commis-

sion in its empirical studies on cross-border public procurement, including the Single Market 

Scoreboard, the Study on the Measurement of Cross-Border Penetration in the EU Public Pro-

curement Market (DG GROW), and related publications of the European Commission and the 

OECD on procurement market integration. 
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awarded to subsidiaries established within the purchasing Member State but ultimately 

controlled by parent companies located in another Member State. This distinction pro-

vides a more comprehensive assessment of cross-border economic integration than direct 

procurement alone, as it captures the increasing internationalization of corporate struc-

tures within the European Union. 

The indicators discussed throughout this chapter should therefore be understood as 

analytical measures employed by the European Commission to monitor long-term devel-

opments in procurement market integration. Given the inherent limitations of administra-

tive procurement data, including differences in national reporting practices, occasional 

gaps in contract notices and periodic methodological revision, these indicators are in-

tended to support comparative and longitudinal analysis rather than to provide exact 

measurements of market openness.  

The objective of the empirical analysis is not to establish precise estimates of cross-

border procurement activity, but rather to identify the broader structural trends that char-

acterize the evolution of the European procurement market. This methodological ap-

proach is consistent with the analytical framework adopted by the European Commission 

and supports the central argument developed throughout this thesis: namely, that the pro-

gressive harmonization of EU procurement legislation has advanced more rapidly than 

the effective integration of national procurement markets. 

 

 

2.4.1 Regulatory Milestones and Economic Trajectories  

The institutional evolution of the European Union public procurement regime has not 

followed a purely linear process of market integration122; although successive legislative 

reforms have progressively strengthened the principles of transparency, competition and 

 

122 European Commission, Evaluation of the 2014 Public Procurement Directives, SWD(2024) 671 

final; S. Arrowsmith, The Law of Public and Utilities Procurement (latest ed.); S. Bovis, EU Pub-

lic Procurement Law. 
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non-discrimination, empirical evidence suggests that significant structural differences be-

tween national procurement markets have persisted throughout the integration process. 

The chronological development of these frameworks highlights the changing nature of 

the barriers economic operators face when bidding across borders:  

 

 

1971 1993 2004 2014 

  

Directive 

71/305/EEC 

 

Completion of the 

EU-Single Market 

 

Directives 2004/17 

& 18 

 

Directives 2014/24 & 

25 

First formal ban on na-
tional preferences; pro-

curement markets re-

mained predominantly 

domestic with minimal 

cross-border participa-

tion.. 

 

Strengthened free 

movement principles, 

reinforcing market 

openness across Mem-

ber States. 

 

Standardized procure-

ment procedures; mar-

ket growth driven 

largely by indirect 

cross-border local sub-

sidiaries. 

 

Introduced the MEAT 

paradigm, focusing on 

strategic socio-environ-

mental indicators and 

SME access. 

Figure 2.1. Evolution of the EU Public Procurement Framework (1971–2024). Source: Author's elabora-

tion based on Directives 71/305/EEC, 2004/17/EC, 2004/18/EC, 2014/24/EU, 2014/25/EU and European 

Commission policy documents123. 

 

 

 

To further examine the relationship between legislative reform and market integration, 

Table 2.2 compares the principal regulatory objectives pursued by successive generations 

of EU procurement directives with their underlying economic rationale and the market 

outcomes subsequently identified in European Commission evaluation reports and aca-

demic literature. Rather than establishing direct causal relationships, the table provides 

an analytical framework for understanding how successive waves of regulatory reform 

 

123 The figure provides a schematic representation of the principal legislative milestones in the evolu-

tion of the EU public procurement framework and is intended as a conceptual overview rather than 

an exhaustive historical reconstruction. 
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have progressively reshaped the functioning of the European public procurement mar-

ket.124 

Regulatory Era & Di-

rectives 

Main Regulatory Ob-

jective 

Primary Economic 

Rationale 

Observed Market 

Outcomes and Re-

maining Challenges 

First Generation 

(Directives 71/305/EEC, 

77/62/EEC) 

Establish common pro-
curement rules based on 

transparency, equal treat-
ment and non-discrimina-

tion 

Reduce explicit national 
preferences and facilitate 
the opening of procure-

ment markets. 

Markets remained pre-
dominantly domestic; low 

cross-border participation 
due to fragmented en-

forcement. 

Second Generation 

(Directives 2004/17/EC, 

2004/18/EC) 

Harmonize procurement 
procedures, increase trans-
parency and promote elec-

tronic publication through 
TED. 

Lower transaction costs 
and encourage greater 

participation by suppliers 

from other Member 
States. 

Improved accessibility, 
but direct cross-border 
bidding remained low; 

growth shifted to indirect 
structures. 

Third Generation 

(Directives 2014/24/EU, 

2014/25/EU) 

Integrate sustainability, in-
novation, and SME access 

through flexibility and 
MEAT criteria. 

Increase procurement 
quality while preserving 

competition and market 
openness. 

Strategic procurement ex-
panded; administrative di-
vergence and high single-
bid rates still limit compe-

tition. 

Table 2.2: Evolution of EU Public Procurement: Regulatory Objectives and Observed Market Outcomes. 

Source: Author's synthesis based on European Commission (DG GROW), Evaluation of the 2014 Public 
Procurement Directives, Single Market Scoreboard, and related European Commission policy reports 

 

 

 

Taken together, the evidence presented in Table 2.2 suggests that successive waves of 

legislative reform progressively strengthened the legal framework governing public pro-

curement while expanding the strategic role of procurement within the European Union. 

However, the empirical evidence also indicates that legal harmonization has advanced 

 

124 The market outcomes presented in Table 2.2 are based on a qualitative synthesis of European Com-

mission evaluation reports, including the Evaluation of the 2014 Public Procurement Directives 

(SWD(2024) 671 final), the Single Market Scoreboard, and the Study on the Measurement of 

Cross-Border Penetration in the EU Public Procurement Market, supplemented by the academic 

literature. The table is intended to illustrate long-term developments rather than to establish direct 

causal relationships between legislative reforms and procurement performance. 
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more rapidly than effective economic integration of procurement markets and although 

explicit forms of discrimination have been substantially reduced, cross-border participa-

tion continues to be influenced by structural factors such as administrative practices, mar-

ket fragmentation, linguistic barriers and differences in national implementation. Conse-

quently, the evolution of EU procurement law illustrates that regulatory convergence rep-

resents a necessary, but not sufficient, condition for achieving a genuinely integrated Eu-

ropean public procurement market.  

 

 

2.4.2 Trends in Direct and Indirect Cross-Border Procurement 

Evidence collected by the European Commission through successive evaluations of 

the EU public procurement market consistently indicates that direct cross-border procure-

ment has remained limited despite successive waves of legislative harmonization. An 

analysis of public procurement integration over the last three decades highlights a persis-

tent structural stagnation in direct cross-border activities; based on data extracted from 

the Tenders Electronic Daily (TED) database and related DG GROW analytical studies, 

contracts awarded directly to suppliers established in another Member State have consist-

ently fluctuated below the 3% threshold of total value125. This empirical trend suggests 

that geographic proximity and persistent domestic bias continue to act as resilient non-

tariff barriers within the Single Market. 

Conversely, the main channel of market integration has emerged through indirect 

cross-border procurement, wherein contracts are awarded to subsidiaries or branches es-

tablished within the purchaser’s Member State by foreign parent companies. 

This bifurcated trajectory reveals an asymmetric integration process: while the institu-

tional objective of facilitating fluid, direct cross-border bidding remains only partially 

 

125 European Commission (2021), The Border Effect in the European Single Market: Final Report and 

Econometric Evidence from Public Procurement Data, which evaluates the persistent friction 

holding back direct cross-border awards since the mid-1990s. 
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achieved, European market integration is increasingly shaped by multinational corporate 

structures and the localization of foreign firms within domestic procurement systems126. 

This persistent divergence between legal and effective market integration suggests that 

legal harmonization alone has not been sufficient to eliminate the practical barriers af-

fecting cross-border participation; the literature identifies several factors behind this per-

sistent gap between legal integration and market outcomes, including linguistic barriers, 

differences in administrative procedures, legal uncertainty, high transaction costs, and 

limited incentives for cross-border participation. Consequently, while procurement legis-

lation has progressively reduced formal barriers to market access, structural and institu-

tional obstacles continue to constrain the development of a genuinely integrated European 

procurement market. However, this aggregate European trajectory obscures significant 

structural variations across individual jurisdictions and to fully understand how these 

macroeconomic barriers manifest empirically, it is necessary to transition from a Union-

ide baseline to a comparative cross-national analysis of the major Eurozone economies127. 

 

 

2.4.3 Comparative Cross-National Analysis (Italy, France, Germany, 

Spain) 

The European Union average masks significant differences in procurement perfor-

mance among the four largest Eurozone economies; a comparative assessment highlights 

how administrative organization, procurement governance and institutional structures 

contribute to different levels of market openness across Member States. 

 

 

 

126 European Commission’s Evaluation of the 2014 Public Procurement Directives. The report under-

scores that the establishment of local subsidiaries remains the preferred corporate strategy to mit-

igate legal fragmentation and domestic administrative compliance costs. 
127 European Commission, Evaluation of the 2014 Public Procurement Directives; OECD, Govern-

ment at a Glance; European Commission, Single Market Scoreboard – Public Procurement. 
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Member State 
Single Bidder 

Rate (%) 
No Calls for 

Bids (%) 

Publica-

tion Rate 

(% of 

GDP) 

Main Characteristics 

Italy128 34% 3% 3.6% 
High regulatory complexity, frequent 

legislative reforms, lengthy procedures 
and elevated litigation risk 

France129 20% ~ 3% 4.6% 
Centralized system with strong adminis-
trative coordination and extensive stra-

tegic policies. 

Germany130 20% 7% 1.8% 
Federal decentralization, fragmented 

procurement platforms, and low publi-
cation rate. 

Spain131 18% ~4% 3.2% 
    Decentralized procurement featuring ex-

tensive digitalization and SME partici-

pation. 

Table 2.3: Comparative Public Procurement Indicators in Selected EU Member States (Latest Available 

Data). Source: Author's elaboration based on the European Commission, Single Market and Competitive-

ness Scoreboard – Access to Public Procurement (2024 country profiles for Italy, France, Germany and 

Spain). 

 

The comparative evidence presented in Table 2.3 highlights significant differences in 

procurement performance among the four largest Eurozone economies. Italy records the 

highest Single Bidder Rate (34%), considerably above the European Union average; this 

indicator may be associated with a combination of regulatory complexity, frequent legis-

lative reforms and administrative burdens that have been widely discussed in the procure-

ment literature as potential constraints on market participation. Although the Italian pro-

 

128 For more details: European Commission, Single Market and Competitiveness Scoreboard – Public 

Procurement: Italy, available at: https://single-market-scoreboard.ec.europa.eu/node/548_en 
129 For more information: https://single-market-economy.ec.europa.eu/single-market/public-procure-

ment/country-reports-and-information-eu-countries_en?utm_source 
130 For more details: European Commission, Single Market and Competitiveness Scoreboard – Public 

Procurement: Germany, available at: https://single-market-scoreboard.ec.europa.eu/node/502_en 
131  For more data: https://single-market-economy.ec.europa.eu/single-market/public-procure-

ment/country-reports-and-information-eu-countries_en?utm_source 

https://single-market-scoreboard.ec.europa.eu/node/548_en
https://single-market-economy.ec.europa.eu/single-market/public-procurement/country-reports-and-information-eu-countries_en?utm_source
https://single-market-economy.ec.europa.eu/single-market/public-procurement/country-reports-and-information-eu-countries_en?utm_source
https://single-market-scoreboard.ec.europa.eu/node/502_en
https://single-market-economy.ec.europa.eu/single-market/public-procurement/country-reports-and-information-eu-countries_en?utm_source=chatgpt.com
https://single-market-economy.ec.europa.eu/single-market/public-procurement/country-reports-and-information-eu-countries_en?utm_source=chatgpt.com
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curement framework has undergone substantial modernization in recent years, the fre-

quency of legislative amendments and the complexity of administrative procedures con-

tinue to represent important challenges for both domestic and foreign economic operators. 

France and Germany exhibit different institutional models while achieving compara-

tively lower levels of single-bid procedures; France places greater emphasis on strategic 

procurement objectives, supported by a highly coordinated administrative system and 

comparatively high publication rates, instead Germany, by contrast, operates through a 

strongly decentralized federal procurement structure. While this model promotes local 

administrative autonomy, it may also increase transaction costs for foreign suppliers by 

requiring participation across numerous regional and local procurement platforms. 

Spain presents an intermediate institutional model where procurement responsibilities 

are widely decentralized across the Autonomous Communities and are supported by a 

relatively advanced level of digitalization and policies encouraging SME participation. 

Nevertheless, differences in regional administrative practices may reduce the practical 

accessibility of procurement opportunities for non-domestic suppliers. 

Overall, the comparative evidence suggests that, despite the existence of a harmonized 

legal framework at EU level, differences in administrative organization, procurement 

governance and institutional capacity continue to influence the practical accessibility of 

national procurement markets. These findings reinforce the broader argument developed 

throughout this chapter: legal harmonization represents a necessary precondition for mar-

ket integration, but it is not sufficient on its own to ensure effective cross-border compe-

tition within the European public procurement market. 

 

 

2.4.4 Deconstructing the 'Border Effect' and 'Home Bias' in Public Mar-

kets 

To explain the persistent localization of public procurement, economic literature has 

increasingly focused on the concept of the Border Effect (“effetto frontiera”) and its mi-
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croeconomic corollary, Home Bias. The border effect demonstrates an extraordinary mar-

ket distortion: even when a foreign firm and a domestic firm are entirely identical, offer-

ing the exact same price, utilizing the same technology, and demonstrating equivalent 

qualitative standards, the domestic firm maintains an exponentially higher probability of 

being awarded the contract. 

The border effect in public procurement is significantly more pronounced than in pri-

vate and this phenomenon can be attributed to three underlying structural drivers, mapped 

below in Table 2.4: 

 

Structural Dimension Microeconomic Manife-

station 

Institutional 

Consequence 

Information Asymmetries Greater familiarity with domes-

tic procurement practices. 
Higher entry costs for foreign 

suppliers. 

Procedural Complexity & Lan-

guage 
Administrative and linguistic re-

quirements. 
Reduced participation by foreign 

firms. 

Political Economy Bias Preference for familiar suppliers 

and previous contractors. 

Lower cross-border competition 

Table 2.4: Structural Taxonomy of the Border Effect in EU Public Procurement. Source: Author's own 

elaboration. 

 

 

The structural dimensions summarized in Table 2.4 help explain why cross-border 

procurement remains considerably less integrated than other segments of the European 

Single Market; although successive procurement directives have progressively harmo-

nized the legal framework governing public procurement, they have been less successful 

in addressing the institutional and administrative factors that continue to influence pro-

curement decisions at national level. 
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Among these factors, information asymmetries continue to play a particularly signifi-

cant role132. Domestic suppliers generally possess greater familiarity with national ad-

ministrative procedures, documentation requirements and procurement practices, reduc-

ing the costs associated with participation in public tenders. Foreign economic operators, 

by contrast, frequently incur additional administrative and compliance costs arising from 

linguistic differences, procedural complexity and the need to adapt to unfamiliar regula-

tory environments133. 

Administrative fragmentation further reinforces these obstacles; while procurement 

procedures are formally governed by common European legislation, their practical im-

plementation continues to differ across Member States in terms of digital procurement 

platforms, documentary requirements, administrative organization and procurement gov-

ernance. These differences increase transaction costs and may discourage cross-border 

participation, particularly among small and medium-sized enterprises that lack the organ-

izational capacity to operate simultaneously across multiple national procurement sys-

tems. 

The literature also identifies administrative risk aversion as an additional factor con-

tributing to the persistence of domestic procurement patterns. Contracting authorities may 

display a preference for suppliers with whom they are already familiar or whose legal and 

administrative documentation can be more easily verified within the domestic legal 

framework. Although such behavior does not necessarily constitute intentional discrimi-

nation, it may reduce the practical accessibility of procurement opportunities for non-

domestic suppliers and contribute to the persistence of home bias within European public 

procurement markets. 

Taken together, these structural factors suggest that the border effect should not be 

interpreted as the consequence of explicit protectionist policies alone134; rather, it reflects 

the cumulative impact of administrative complexity, institutional diversity, information 

asymmetries and organizational incentives that continue to shape procurement decisions 

 

132 European Commission (DG GROW), Study on the Measurement of Cross-Border Penetration in 

the EU Public Procurement Market, Brussels. 
133 European Commission / DG GROW, The Border Effect in the European Single Market: Final Re-

port and Econometric Evidence from Public Procurement Data, Brussels (2021), pp. 52-56. 
134 John McCallum, National Borders Matter: Canada-U.S. Regional Trade Patterns, American Eco-

nomic Review (1995), pp. 615–623. 
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despite the existence of a harmonized legal framework. Consequently, the persistence of 

home bias illustrates that legal harmonization, while essential, does not automatically 

translate into effective market integration or fully competitive cross-border procurement. 

 

 

2.5 The Italian Case Study: From Gold-Plating to the "Principle of Result” 

The evolution of the Italian public procurement framework offers a significant exam-

ple of how EU Member States transpose European directives into complex national ad-

ministrative and legal systems135. In Italy, the regulation of public contracts is currently 

governed by Legislative Decree No. 36 of 31 March 2023, which transposes and inte-

grates the 2014 EU Directives while adapting their content to the specific national con-

stitutional and administrative landscape136. This regulatory path began significantly with 

Legislative Decree No. 163 of 12 April 2006, which represented the first unified "Public 

Contracts Code”; this document consolidated the rules for works, services, and supplies 

into a single text, providing highly detailed regulations. However, it eventually suffered 

from extreme complexity and was subject to more than fifty amendments, representing a 

clear instance of "gold-plating" where national rules added layers of bureaucracy beyond 

European requirements. The resulting inefficiencies, characterized by high litigation rates 

and procedural delays, necessitated further intervention. 

In response to these structural weaknesses and the emergence of the “Mafia Capitale” 

scandal, the legislator introduced Legislative Decree No. 50 of 18 April 2016; this reform 

aimed for a radical simplification by reducing detailed implementing regulations and 

strengthening the role of the National Anti-Corruption Authority (ANAC) through the 

introduction of soft law and specialized guidelines 137 . Despite these objectives, this 

 

135 Cassese, S. (2011). Il diritto dell’Unione europea. Il Mulino, Bologna. 
136 Legislative Decree No. 36/2023. Codice dei contratti pubblici. Gazzetta Ufficiale, Italy. 
137 European Commission (2011), Green Paper on the Modernization of EU Public Procurement Pol-

icy. 
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framework also faced continuous adjustments, particularly during the COVID-19 emer-

gency and subsequently to meet the urgent deadlines imposed by the National Recovery 

and Resilience Plan (PNRR). These pressures ultimately led to the adoption of the current 

2023 Code. 

The 2023 Reform marks a fundamental paradigm shift by placing the “Principle of 

Result” at the very core of the procurement process. This principle establishes that the 

primary objective of any procedure is the timely and efficient execution of the contract, 

prioritizing substance over formalistic bureaucracy. While strictly respecting European 

constraints and principles, such as transparency, proportionality, and non-discrimination, 

the Italian legislator has also introduced specific provisions to manage organizational 

risks and prevent criminal infiltration, reflecting the unique challenges of the domestic 

context. However, whether this shift amounts to a genuine transformation of administra-

tive practice or rather remains, at least partially, a programmatic statement is still debated 

in legal scholarship. Early implementation suggests that entrenched administrative prac-

tices, the persistence of a risk-averse approach by Contracting Authorities, often linked 

to concerns over administrative and accounting liability, and the high level of litigation 

in public procurement may limit the immediate practical impact of the reform. Empirical 

signals seem to confirm this cautious transition: data and reports from the National Anti-

Corruption Authority (ANAC) continue to highlight significant levels of procedural com-

plexity and litigation, while the implementation of projects under the National Recovery 

and Resilience Plan (PNRR) has required the adoption of derogatory and accelerated pro-

cedures, suggesting that ordinary procurement rules may still struggle to ensure efficiency 

in practice138. 

 In this way, the Italian experience demonstrates how national reforms can effectively 

align with EU objectives while tailoring procedures to domestic strategic priorities; this 

 

138 On the debated practical impact of the “Principle of Result” and the persistence of formalistic and 
risk-averse administrative practices in Italian public procurement, see M. Clarich, Il nuovo Codice 

dei contratti pubblici tra semplificazione e risultato o R. Garofoli, Il principio del risultato nel 

nuovo codice dei contratti pubblici, in Foro Amministrativo, 2023. See also reports and monitoring 

activity of the ANAC, which highlight persistent criticalities in procurement procedures, as well 

as the implementation framework of the Piano Nazionale di Ripresa e Resilienza, which has often 

relied on simplified and derogatory procedures to ensure timely execution of public investments. 
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trajectory ultimately illustrates the broader transition from a rigid, procedure-oriented ap-

proach to a more functional and strategic orientation, where public procurement is utilized 

as a key driver for national economic recovery within the framework of European inte-

gration. 
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CHAPTER III. EU PUBLIC PROCUREMENT AND DEFENCE 

PROCUREMENT  

 

3.1 Defence procurement as a special sector 

Public procurement in the defence and security sectors occupies a unique and often 

contentious position within the European Union's legal and institutional architecture. 

While the general procurement directives, analyzed in Chapter II, aim to foster an open, 

competitive, and transparent Internal Market, defence procurement instead operates at the 

intersection of economic integration and the “hard core” of national sovereignty. Unlike 

civilian procurement, which can generally be governed by uniform rules designed to max-

imize efficiency, competition, and inclusiveness, defence procurement entails high stra-

tegic, technological, and security stakes that demand specialized procedures and exemp-

tions139. Historically, this sector remained largely insulated from EU competition law, 

shielded by a broad and often discretionary interpretation of national security interests 

under Article 346 of the Treaty on the Functioning of the European Union (TFEU), for-

merly Article 296 TEC140. Recent scholarship has increasingly argued that Article 346 

TFEU should not be understood solely as a legal derogation from the Internal Market 

acquis, but also as a political and strategic instrument through which Member States pre-

serve control over critical defence-industrial capabilities. From this perspective, the de-

fence sector represents one of the clearest examples of what Antonio Calcara describes 

as a form of "bounded integration", whereby European integration advances only insofar 

as it does not fundamentally undermine national sovereignty, strategic autonomy, and the 

protection of key industrial assets. This interpretative framework helps explain why, de-

spite the progressive development of common European defence initiatives, Member 

States have consistently sought to preserve significant discretion over procurement deci-

sions involving essential security interests141. 

 

139 Arrowsmith, S., The Law of Public and Utilities Procurement, Sweet & Maxwell, London, 2018. 
140 Treaty on the Functioning of the European Union, art. 346. 
141 Calcara A., Europe's Security Market: Strategic Ambiguity, Risk and Governance, Routledge, 2020. 
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 Over time, however, the development of the European Defence Technological and 

Industrial Base (EDTIB), coupled with the introduction of specific legislative instruments 

such as Directive 2009/81/EC, has transformed defence procurement into a sophisticated 

“special sector” requiring nuanced legal and economic analysis142. 

The “exclusivity” of the defence sector stems from several interrelated factors; firstly, 

the monopsonistic nature of the market, where the state, typically through the Ministry of 

Defence, acts as the sole buyer creates conditions in which traditional competitive pro-

curement mechanisms are often unfeasible143. Secondly, the need for strategic autonomy 

and security of supply (SoS) compels Member States to maintain domestic industrial ca-

pabilities, ensuring the operational readiness of military assets regardless of geopolitical 

disruptions or commercial contingencies. In this context, Security of Supply transcends 

simple delivery logistics; it implies a binding guarantee that, even in the event of a high-

intensity conflict, a supplier will prioritize the provision of spare parts, maintenance, and 

ammunition, a requirement that does not exist in standard civilian markets144. Thirdly, the 

technological complexity and long life-cycles of defence systems, ranging from fighter 

jets to advanced cyber and communication platforms, necessitate extended collaborative 

arrangements between governments and prime contractors, which do not align easily with 

the short-term, price-driven frameworks of civilian procurement. These characteristics 

have historically justified the application of wide exemptions from EU procurement rules, 

rendering defence procurement the “last frontier” of European integration and highlight-

ing its unique governance challenges. 

The Directive 2009/81/EC formalized the treatment of defence as a “special sector,” 

establishing tailored procedures that reconcile EU principles such as non-discrimination, 

transparency, and proportionality with the operational realities of the military and sensi-

tive security markets145. In fact, the directive codifies essential mechanisms to address the 

twin imperatives of security of supply (SoS) and security of information (SoI), ensuring 

that sensitive technologies remain under controlled conditions, and that the armed forces 

 

142 European Commission, Directive 2009/81/EC on defence and security procurement, 2009; Euro-

pean Commission, EDTIB Communication, 2007. 
143 Hartley, K., The Economics of Defence Policy, Routledge, London, 2011, pp. 89-95. 
144 European Commission, Guidance Note on Security of Supply, 2013. 
145 Directive 2009/81/EC of the European Parliament and of the Council of 13 July 2009. 
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retain uninterrupted access to critical equipment even under crisis scenarios146. The di-

rective also allows for negotiated procedures as a standard practice, rather than an excep-

tion, reflecting the technical necessity of dialogue-based contract design for complex 

weapon systems. This approach contrasts sharply with civilian procurement under the 

2014 directives, where negotiated procedures are reserved for exceptional cases. 

Economic considerations further underpin the “special sector” classification since de-

fence markets are prone to structural market failures, including extremely high entry bar-

riers, massive research and development costs, and the dual-use nature of modern tech-

nologies, which may simultaneously serve civilian and military purposes. Absent a tai-

lored framework, these factors would constrain competition, inflate costs, and compro-

mise strategic readiness. By facilitating long-term partnerships, iterative technical nego-

tiations, and the preservation of national industrial champions, Directive 2009/81/EC en-

sures that strategic and economic objectives are effectively reconciled. Furthermore, the 

integration of life-cycle costing, modular development, and risk-sharing mechanisms re-

flects an advanced understanding of defence procurement as both a public policy instru-

ment and a complex industrial ecosystem. 

Member States’ positions during the negotiation of defence procurement rules also 

illustrate the interaction between sovereignty, strategic autonomy, and European integra-

tion. Large industrial economies, such as France, Germany, Italy, and previously the 

United Kingdom, sought to maintain discretion over sensitive sectors while simultane-

ously supporting EU-level initiatives to enhance market efficiency and cross-border col-

laboration where feasible. Italy, in particular, reflecting its position as a major industrial 

player through national champions like Fincantieri and Leonardo, has emerged as a key 

supporter of the EDTIB147. The Italian stance often seeks a delicate balance: protecting 

its strategic national industrial base while advocating for increased European cooperation 

to remain competitive against global giants. France, for instance, emphasized flexibility 

in defining “operating risk” for long-term public–private partnerships, particularly within 

the framework of Directive 2014/23/EU on concessions. Germany focused on ensuring 

 

146 Trybus, M., Defence Procurement in the EU, Cambridge University Press, 2019. 
147 Fincantieri, Annual Report, 2022. 
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access for SMEs, notably the Mittelstand, through mechanisms such as the “divide or 

explain” principle, while cautiously evaluating the implications of mandatory social or 

environmental criteria. Smaller and Central and Eastern European Member States, includ-

ing Poland, Hungary, and Romania, emphasized transparency, anti-corruption safe-

guards, and the provision of technical assistance for complex innovations such as elec-

tronic procurement systems, demonstrating the balancing act between EU integration and 

domestic capacity-building. Across all Member States, there was broad consensus on 

maintaining provisions that protected strategic autonomy, dual-use technologies, and se-

curity-sensitive information, even while promoting limited cross-border competition in 

non-strategic areas148. 

The geopolitical and strategic dimension of defence procurement has become increas-

ingly salient in recent years. The resurgence of high-intensity conflicts on the European 

continent, exemplified by the war in Ukraine, has underscored the critical importance of 

maintaining resilient and sovereign defence industrial capabilities. EU-level initiatives, 

including the European Defence Industry Reinforcement through common Procurement 

Act (EDIRPA) and the European Defence Investment Programme (EDIP), seek to com-

plement Directive 2009/81/EC by fostering coordinated investments, shared technologi-

cal development, and increased interoperability among Member States. These instru-

ments highlight a shift from a purely nationalist conception of defence procurement to a 

hybrid European approach, where the “specialness” of the sector encompasses both na-

tional security imperatives and collective European industrial resilience149. 

In conclusion, defence procurement in the European Union represents a paradigmatic 

example of how high-stakes strategic, economic, and security considerations necessitate 

the creation of a legally distinct and institutionally complex “special sector.” Its evolution 

demonstrates the interplay between national sovereignty, supranational governance, in-

dustrial policy, and market regulation, offering a rich case study for the study of multi-

level governance, regulatory harmonization, and the strategic use of public procurement 

 

148 OECD, Public Procurement for Defence, 2017. 
149 European Commission, EDIRPA Regulation Proposal, 2022; EDIP Communication, 2023. 
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as a tool of both national and European security policy. By reconciling competing imper-

atives like efficiency, transparency, technological sophistication, strategic autonomy, and 

industrial competitiveness, the legal and procedural architecture governing defence pro-

curement exemplifies the EU’s capacity to craft nuanced solutions in sectors where the 

stakes extend far beyond the purely economic. 

 

 

3.2 Security exceptions and special rules 

The integration of security exceptions and special procurement rules within the Euro-

pean Union’s legal framework exemplifies the delicate and often contested balance be-

tween the imperatives of the Internal Market and the overriding necessity of national and 

European security150. While general EU procurement law is grounded in principles of 

transparency, non-discrimination, and competition, the exceptional nature of defence, 

dual-use, and other sensitive security-related acquisitions necessitates a differentiated le-

gal regime that can reconcile operational imperatives with regulatory oversight. These 

provisions, codified primarily in Article 346 of the Treaty on the Functioning of the Eu-

ropean Union (TFEU) and operationalized through Directive 2009/81/EC151, constitute a 

sophisticated legal and political instrument designed to harmonize the goals of market 

integration, technological innovation, and strategic autonomy, while accommodating the 

sovereignty prerogatives of Member States in high-security domains. 

Article 346 TFEU serves as the foundational legal pillar for security exceptions, grant-

ing Member States the right to take measures deemed necessary to protect their essential 

security interests. These interests are particularly relevant where procurement concerns 

military equipment, armaments, dual-use technologies, or other critical systems essential 

for national defence. Historically, Member States interpreted Article 346 as a broad safe-

guard, allowing extensive discretion and enabling the long-standing insulation of national 

 

150 Cannizzaro op. cit., pp. 60-65. 
151 Directive 2009/81/CE; TFUE art. 346. 
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defence markets from EU competition and procedural obligations. Such interpretation 

was grounded in the recognition that defence procurement is inherently distinct from ci-

vilian procurement: it involves products of high strategic sensitivity, long development 

life-cycles, technological complexity, and concentrated supplier bases, where operational 

failure could have severe consequences for national security152. It is important to note that 

the scope of this article is traditionally linked to the "1958 List," a Council decision enu-

merating the types of weapons, munitions, and war material to which these exceptions 

can apply, although modern interpretations must account for the evolution of technology. 

However, the jurisprudence of the Court of Justice of the European Union (CJEU) has 

progressively refined the understanding of Article 346, emphasizing that derogations 

must be proportionate, necessary, and strictly linked to genuine security concerns. Land-

mark cases, including Commission v. Spain (C-414/97) and Commission v. Italy (C-

337/05), clarify that there is no automatic immunity for defence contracts153. In the Italian 

case (C-337/05), for instance, the Court ruled against the direct award of Agusta and 

AgustaBell helicopters for civilian use (forestry and police), establishing that the security 

exception cannot be invoked for "dual-use" goods unless a specific military or security 

necessity is proven154. The burden of proof lies with the Member State invoking the ex-

ception, requiring demonstration that the protection of security interests could not be 

achieved through competitive procedures155. Moreover, the measures implemented must 

be strictly necessary and proportionate, preventing abuse of the security exception while 

respecting EU legal principles. This evolution reflects a broader trend in EU governance: 

even in sectors traditionally shielded from integration pressures, the Union seeks to im-

pose structured accountability and procedural legitimacy. 

Directive 2009/81/EC operationalizes these legal exceptions by introducing a lex spe-

cialis specifically tailored to the defence and sensitive security procurement sectors156. 

 

152 Trybus, M., Buying Defence and Security in Europe, Cambridge University Press, 2014. 
153 Corte di giustizia dell’Unione europea, C-414/97, Commissione c. Spagna; C-337/05, Commissione 

c. Italia. 
154 Corte di giustizia dell’Unione europea, C-337/05, Commissione c. Italia. 
155 Trybus, M. op. cit. 
156 European Commission, Explanatory Memorandum on Defence and Security Procurement, Brus-

sels, 2009. 
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The Directive balances the principles of the Internal Market; transparency, competition 

and non-discrimination, with the operational realities of defence. A crucial element of 

this Directive is the explicit exclusion of certain contracts from its scope, most notably 

"Government-to-Government" (G2G) sales. This allows Member States to acquire equip-

ment directly from another state (often the United States via Foreign Military Sales) with-

out a public tender, provided that the purchasing state acts as the end-user.  Among its 

key provisions, the Directive allows the negotiated procedure with publication as a stand-

ard, a mechanism essential for refining complex technical specifications and ensuring 

Security of Supply (SoS). In addition, it permits restricted competitions and direct awards 

in cases where open competition could compromise operational security, technological 

secrecy, or the continuity of critical supply chains. These rules reflect a pragmatic recog-

nition that procurement in this sector is fundamentally about trust, strategic continuity, 

and operational effectiveness rather than mere price optimization157. 

So, a central aspect of Directive 2009/81/EC is the formalization of Security of Supply 

(SoS) and Security of Information (SoI) as guiding principles; SoS ensures that essential 

military equipment, spare parts, maintenance services, and operational support remain 

available under all circumstances, including geopolitical crises, conflicts, or supplier in-

solvency. Instead SoI guarantees the protection of sensitive technical data, operational 

requirements, and supplier information throughout the procurement lifecycle. The com-

bination of SoS and SoI underscores the strategic rationale for special procurement rules: 

defence acquisitions are not only about transactional efficiency but about safeguarding 

state capacity, operational readiness, and technological sovereignty. 

The Directive also integrates considerations of industrial economics and market struc-

ture; in fact, defence production is characterized by high fixed costs, complex R&D in-

vestments, and a limited number of capable suppliers, often concentrated in a few Mem-

ber States or strategic consortia. The Directive’s special procedures enable the preserva-

tion and development of national and European Defence Technological and Industrial 

 

157 Arrowsmith, S., op. cit. 
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Bases (NDTIB/EDTIB), ensuring industrial continuity, encouraging innovation, and sup-

porting strategic autonomy158. These provisions also allow selective cross-border collab-

oration through pooled procurement, cooperative projects under the Permanent Structured 

Cooperation (PESCO), and European Defence Industrial Development Programmes159. 

By treating negotiated procedures as standard rather than exceptional, the Directive rec-

ognizes the structural uniqueness of the sector, where a rigid open-bid model would risk 

technical inadequacy, industrial collapse, or supply chain disruption. 

Dual-use technologies introduce additional layers of legal, strategic, and operational 

complexity. Products and components such as satellites, cyber-defence tools, autonomous 

vehicles, advanced materials, and encryption systems straddle civilian and military appli-

cations, necessitating rigorous security and export control assessments160. Procurement 

authorities must evaluate not only price and technical merit but also supplier reliability, 

security clearance, and geopolitical dependencies. Negotiated procedures, technical dia-

logues, phased delivery schedules, and robust end-user verification mechanisms are there-

fore systematically employed to ensure operational compliance without violating EU 

principles. 

A historically sensitive aspect of the framework is the use of offsets and industrial 

compensation; whereby foreign suppliers reinvest portions of the contract value into do-

mestic industrial capabilities. While offsets may distort competition in a civilian market 

context, they are often justified under Article 346 as necessary to maintain national in-

dustrial capacities, preserve strategic technologies, and secure Security of Supply. How-

ever, the European Commission has increasingly challenged the legality of non-specific 

offsets, viewing them as discriminatory. Current EU guidance demands that any industrial 

compensation must be directly related to the specific military equipment being purchased 

and strictly necessary for the protection of essential security interests161.  The EU’s 2013 

Guidance Note emphasizes strict limitations, permitting offsets only in exceptional cases 

 

158 European Commission, Communication on the European Defence Technological and Industrial 

Base (EDTIB), 2007. 
159 Council Decision (CFSP) 2017/2315 establishing PESCO; European Defence Agency, Defence 

Data Report, 2020. 
160 OECD, Public Procurement for Defence and Security Sectors, Paris, 2017. 
161 Dunne, J.P., Defence Industrial Policy, 2015. 
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directly tied to demonstrable security needs, thereby harmonizing national prerogatives 

with Union-level market integration. 

Security exceptions are also deeply connected to international trade obligations, par-

ticularly the WTO Government Procurement Agreement (GPA); while EU procurement 

law generally seeks to allow third-country access under GPA rules, defence procurement 

explicitly allows exclusion of suppliers whose participation could compromise national 

or collective European strategic interests. This ensures that key capabilities in aerospace, 

cybersecurity, and advanced electronics remain within trusted industrial networks, re-

flecting the tension between market openness and strategic sovereignty. 

Directive 2009/81/EC additionally embeds robust governance, risk management, and 

accountability mechanisms and even where full technical specifications are classified, 

Member States must document and justify derogations, detailing rationale, scope, and 

anticipated outcomes. Independent audits, reporting requirements, and oversight mecha-

nisms reduce risks of corruption, favoritism, or mismanagement, ensuring that exceptions 

serve genuine strategic objectives rather than opportunistic industrial protectionism162. 

Recent geopolitical developments, including renewed conventional military threats, 

cyber and space domain competition, and the strategic challenges posed by third-country 

actors, have intensified the relevance of security exceptions163. Instruments such as the 

European Defence Fund (EDF), the European Defence Industrial Reinforcement through 

common Procurement Act (EDIRPA), and joint PESCO projects exemplify a shift toward 

collective European defence governance, where security exceptions are increasingly used 

to enhance interoperability, industrial resilience, and strategic autonomy. These initiatives 

indicate that security exceptions are evolving from purely national protective measures to 

instruments of coordinated European strategic policy, reconciling national sovereignty 

with the EU’s emerging defence ambitions164. 

 

162 European Court of Auditors, EU Defence Procurement Review, Luxembourg, 2021. 
163 European Commission, Defence Investment Gaps Analysis, Brussels, 2022. 
164 Craig, P., De Búrca, G., op. cit. 
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From a theoretical perspective, the architecture of security exceptions illustrates a con-

vergence of intergovernmentalist imperatives, safeguarding Member State sovereignty 

and strategic industries and multi-level governance mechanisms, which facilitate supra-

national coordination without fully subordinating national prerogatives. This demon-

strates the EU’s capacity to reconcile heterogeneous political, economic, and strategic 

priorities within a legally coherent and operationally effective framework, providing a 

sophisticated model of governance for sectors characterized by extreme technological, 

operational, and strategic sensitivity. 

In sum, security exceptions and special rules in EU defence procurement reflect a le-

gally nuanced, economically informed, and strategically responsive framework. By com-

bining Article 346 TFEU derogations with Directive 2009/81/EC procedures, the EU ac-

commodates operational secrecy, technological complexity, industrial continuity, and 

strategic autonomy, while simultaneously maintaining oversight, transparency, and ad-

herence to the broader objectives of European integration. The resulting system exempli-

fies the Union’s ability to transform potential conflict between market integration and 

security imperatives into a structured, sophisticated compromise, offering a model of gov-

ernance uniquely suited to high-stakes, high-complexity policy areas such as defence pro-

curement. 

 

 

3.3 Subcontracting and supply chains (in defence procurement) 

In the defence sector, the complexity of modern weapon systems, such as multi-role 

combat aircraft, advanced naval platforms, integrated missile defence systems, and cyber-

defence infrastructures makes it practically impossible for a single company to possess 

all the technological expertise, industrial capacity, and research capabilities required to 

design, produce, and maintain the entire system independently165. Consequently, defence 

 

165 Hartley, K., The Economics of Defence Policy, Routledge, London, 2011, pp. 101-108. 
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procurement programs are typically organized around a prime contractor, the lead indus-

trial actor responsible for overall project management and delivery, which coordinates a 

vast and often transnational network of subcontractors. 

Within the European Union’s legal and institutional framework, subcontracting in de-

fence procurement is therefore not merely a logistical necessity but a strategic governance 

mechanism; it serves to reconcile three core objectives: the protection of sensitive infor-

mation, the maintenance of secure and resilient supply chains and the promotion of a 

competitive and innovative European Defence Technological and Industrial Base (ED-

TIB). 

Unlike civilian supply chains, where the dominant objective is often cost efficiency 

and the implementation of “just-in-time” production models, defence supply chains are 

governed by the principle of strategic resilience. The disruption of a single component, 

such as a specialized semiconductor, high-grade alloy, or encrypted communication mod-

ule, can halt the production or maintenance of an entire weapons system. Consequently, 

the defence supply chain must be structured in a way that minimizes vulnerabilities, an-

ticipates disruptions, and ensures long-term operational continuity. This shift from "effi-

ciency" to "security of supply" is now a cornerstone of the new European Defence Indus-

trial Strategy (EDIS), which pushes for a more integrated and less fragmented supply 

network across the Continent166. 

Directive 2009/81/EC reflects this strategic understanding by treating the supply chain 

as an extension of the broader security architecture of the state; the Directive provides 

Contracting Authorities with significant powers to supervise and intervene in subcon-

tracting arrangements (powers that would generally be incompatible with the principles 

of the civilian procurement directives adopted in 2014)167. These exceptional powers are 

justified by the need to prevent the emergence of “weak links” within supply networks 

that could be exploited by hostile actors, compromised through cyber intrusion, or dis-

rupted during geopolitical crises. 

 

166 European Commission, European Defence Industrial Strategy (EDIS), Brussels, 2024. 
167 Direttiva 2009/81/CE del Parlamento europeo e del Consiglio, 13 luglio 2009; Direttive 2014/24/UE 

e 2014/25/UE. 
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One of the most innovative and frequently debated elements of Directive 2009/81/EC 

concerns the possibility of mandatory subcontracting, introduced primarily to enhance 

market openness and promote the participation of small and medium-sized enterprises 

(SMEs) within defence procurement programmes168. 

Article 21 of the Directive allows Contracting Authorities to adopt several mechanisms 

aimed at encouraging wider participation within defence supply chains. Authorities may 

require the successful tenderer to subcontract a specified share of the contract to third 

parties, invite tenderers to propose additional subcontracting beyond the required thresh-

old, or require bidders to identify in advance the parts of the contract they intend to sub-

contract and the subcontractors already selected169. 

The rationale behind these provisions is both economic and strategic; on the one hand, 

they seek to prevent the excessive concentration of defence procurement contracts among 

a limited number of large national champions, but on the other hand, they aim to stimulate 

the development of innovative SMEs and mid-cap companies that possess niche techno-

logical capabilities but lack the resources to compete directly for large-scale defence con-

tracts. Furthermore, the European Commission’s 2018 Recommendation on cross-border 

market access explicitly encourages prime contractors to diversify their sub-suppliers, 

aiming to break the "national silos" that historically characterized European defence mar-

kets170. 

Encouraging subcontracting also promotes cross-border industrial cooperation within 

the EU, pushing prime contractors to identify the most technologically capable suppliers 

across the Union rather than relying exclusively on domestic supply networks. This con-

tributes to strengthening the European defence industrial ecosystem while fostering tech-

nological diffusion and innovation across Member States171. 

 

168 Arrowsmith, S., The Law of Public and Utilities Procurement, Sweet & Maxwell, London, 2018. 
169 Directive 2009/81/CE, art. 21. 
170 European Commission, Recommendation on Cross-Border Access for SMEs and Sub-Suppliers in 

Defence Markets, Brussels, 2018. 
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Within the subcontracting context, the principle of Security of Supply (SoS) becomes 

particularly critical since defence procurement programmes often involve systems with 

operational life cycles extending over several decades, during which spare parts, mainte-

nance services, software updates, and technical support must remain continuously avail-

able172. 

Consequently, prime contractors are typically required to guarantee that the entire sub-

contracting chain remains reliable and sustainable over time. Contracting Authorities may 

therefore impose a variety of obligations on subcontractors, including industrial commit-

ment clauses requiring suppliers to prioritize the fulfilment of military contracts during 

periods of crisis or increased demand. 

In addition, procurement contracts frequently address the management of intellectual 

property rights (IPR) and technical know-how, and Governments may require contractual 

guarantees ensuring that they will retain access to critical design information, manufac-

turing specifications, and maintenance procedures in the event that a subcontractor be-

comes insolvent or ceases production. These provisions prevent situations in which es-

sential military capabilities become dependent on a single private supplier173. 

Another crucial element concerns export control compliance; because defence compo-

nents frequently cross national borders within multinational supply chains, subcontractors 

must demonstrate their ability to obtain the necessary export licenses and comply with 

relevant international regulatory regimes, including dual-use export control frameworks 

and external regulatory systems such as the United States’ International Traffic in Arms 

Regulations (ITAR). The presence of ITAR-restricted components in European sub-sup-

ply chains remains a significant challenge for "ITAR-free" European strategic autonomy, 

as it grants third countries a de facto veto over the export of European-made systems. 

Defence subcontractors often handle highly sensitive or classified information, includ-

ing technical specifications, operational data, encryption technologies, and cybersecurity 

 

172 Trybus, M., 2019, cit., pp. 174-180. 
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protocols and for this reason, the Security of Information (SoI) framework extends deeply 

into the subcontracting network174. 

Contracting Authorities are entitled to require that subcontractors involved in sensitive 

aspects of a project obtain a Facility Security Clearance (FSC), ensuring that their facili-

ties meet strict physical and cyber-security standards. In addition, personnel working on 

classified projects may be required to undergo rigorous background investigations and 

obtain Personnel Security Clearance (PSC)175. 

This extensive vetting process contributes to the creation of a secure and trusted in-

dustrial ecosystem capable of handling classified defence information. However, it can 

also represent a significant barrier to entry for smaller or newly established companies, 

which may lack the administrative resources necessary to navigate complex security 

clearance procedures. 

The globalization of industrial production has significantly affected defence supply 

chains, creating new vulnerabilities for European strategic autonomy. Many critical com-

ponents used in advanced defence systems, particularly semiconductors, rare earth mate-

rials, and specialized electronics are sourced from suppliers located outside the European 

Union. This situation creates a structural paradox: while the EU seeks to strengthen its 

strategic autonomy in defence, its industrial base remains partially dependent on external 

technological ecosystems. Consequently, recent EU policy initiatives have increasingly 

focused on mapping and mitigating these dependencies176. 

Recent interpretations of Directive 2009/81/EC and subsequent policy developments 

emphasize the need to “de-risk” global supply chains through measures such as supply 

diversification, reshoring critical production capacities, and strengthening partnerships 

with trusted allies in what is often described as “friend-shoring177”. 

 

174 European Defence Agency, Security of Information Framework, Brussels. 
175 Council of the European Union, EU Security Regulations, Brussels; NATO, Industrial Security 

Standards. 
176 Draghi, M., The Future of European Competitiveness, Brussels, 2024, section on defence industries. 
177 Howorth, J., Security and Defence Policy in the European Union, Palgrave Macmillan, London, 

2014, pp. 201-210. 
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This transformation reflects a broader evolution in European defence governance; as 

argued by Antonio Calcara, recent EU defence initiatives increasingly combine industrial 

policy, security governance and geopolitical objectives within a single strategic frame-

work. In this perspective, strategic autonomy should not be understood merely as the pur-

suit of military independence, but as a comprehensive governance model aimed at 

strengthening critical industrial capabilities, reducing strategic dependencies and increas-

ing the resilience of European defence supply chains. Consequently, subcontracting pol-

icies progressively evolve beyond their traditional contractual function and become in-

struments for reinforcing the European Defence Technological and Industrial Base (ED-

TIB) and enhancing the Union's long-term strategic resilience178. 

Within this evolving framework, subcontracting rules are increasingly viewed not only 

as procurement mechanisms but as strategic tools for safeguarding European technologi-

cal sovereignty; by encouraging the development of resilient, secure, and geographically 

diversified supply networks, the EU aims to protect its industrial defence base from po-

tential geopolitical  
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Evolution of EU Defence Procurement Governance: From Market Integration to 

Strategic Autonomy 

Instrument / Policy Strategic Context 
Key Procurement In-

novation 

Institutional and In-

dustrial Impact 

Directive 2009/81/EC 

(Defence Procurement 

Directive) 

Establish a specific 

framework for defence 

and security contracts 

while respecting Mem-
ber States' essential se-

curity interests. 

Tailored procedures for 

defence contracts, com-

bining competition with 

negotiated procedures 
and security exemp-

tions. 

First systematic attempt 

to reconcile Internal 

Market principles with 

national security, 
though reliance on Arti-

cle 346 TFEU persists. 

European Defence 

Fund (EDF) 

Growing awareness 

that fragmented na-

tional defence indus-

tries weaken European 

competitiveness and ca-

pabilities. 

EU financial support 

for collaborative re-

search, innovation, and 

capability development 

via cross-border con-

sortia. 

Shifted the EU's role 

from market regulator 

to active industrial in-

vestor, strengthening 

the EDTIB. 

EDIRPA (European 

Defence Industry Rein-

forcement through 
Common Procurement 

Act) 

Immediate response to 

capability shortages 

following Russia's in-
vasion of Ukraine in 

2022. 

Financial incentives en-

couraging Member 

States to conduct joint 

procurement through 
collaborative purchas-

ing. 

Promoted economies of 

scale, interoperability, 

and coordination while 
reducing market frag-

mentation. 

EDIS & EDIP (Euro-

pean Defence Industrial 

Strategy) 

Long-term security re-

quires resilient indus-

trial capacities and re-

duced strategic depend-

encies. 

Establishes a compre-

hensive strategy com-

bining joint procure-

ment, supply chain re-

silience, and coordi-

nated planning. 

Embeds defence acqui-

sition within a broader 

European industrial and 

technological strategy. 

SAFE Programme 

(Security Action for 

Europe) 

Consolidation of EU re-

sponse to a deteriorat-

ing geopolitical envi-
ronment and need for 

preparedness. 

Large-scale financial 

support for joint pro-

curement, de-risking 
mechanisms, and 

stricter third-country 

rules. 

Advanced stage of gov-

ernance linking pro-

curement policy, indus-
trial resilience, techno-

logical sovereignty, and 

security. 

Source: Author's elaboration. 
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CHAPTER IV. INTERNATIONAL DEFENCE PROCUREMENT 

AND THIRD COUNTRIES; THE SAFE PROGRAMME  

 

4.1 Third countries 

The participation of third countries in European Union public procurement, and par-

ticularly in defence procurement, represents one of the most complex and politically sen-

sitive dimensions of EU market regulation. From an analytical perspective, this policy 

area may be regarded as a crucial testing ground: if developments continue in the current 

direction, they may indicate an ongoing transformation of the European Union from a 

predominantly market-oriented regulatory system into an increasingly geopolitical actor 

capable of using legal instruments to pursue strategic objectives. While the internal mar-

ket is founded on principles of openness, transparency, and non-discrimination, the ex-

tension of these principles to economic operators from non-EU countries raises funda-

mental questions concerning reciprocity, strategic autonomy, and economic security. In 

this context, procurement policy increasingly intersects with the broader framework of 

EU external economic relations and security governance179. 

From a legal standpoint, the EU distinguishes between internal market actors and third-

country operators, with access to procurement markets largely governed by a combination 

of international agreements and unilateral EU rules. The most significant international 

framework in this field is the Agreement on Government Procurement (GPA) within the 

World Trade Organization (WTO), to which the European Union is a party180. The GPA 

establishes a system of reciprocal market access among its signatories, requiring partici-

pating countries to open certain public procurement sectors to foreign competition under 

conditions of transparency and non-discrimination. However, this openness is neither ab-

solute nor uniform, as it depends on the specific commitments undertaken by each party 

and is structured through negotiated schedules that may exclude entire sectors, entities, 

 

179 Biondi, A., Eeckhout, P., & Ripley, S., EU Law after Lisbon, Oxford, Oxford University Press, 

2019. 
180 World Trade Organization, Revised Agreement on Government Procurement, Geneva, 2012. 
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or categories of contracts. Crucially, sensitive sectors such as defence remain largely out-

side the effective scope of liberalization; this selective openness highlights the structural 

limits of multilateral trade governance when confronted with core state functions such as 

security and defence181. 

This legal configuration results in an inherently asymmetric landscape; while the Eu-

ropean Union has traditionally maintained a relatively open procurement market, many 

third countries impose significant restrictions on access for foreign firms, particularly in 

strategically sensitive sectors. This lack of reciprocity has increasingly been perceived 

within the EU as a structural imbalance, prompting a gradual shift from a purely market-

oriented approach to a more strategic use of procurement policy as an instrument of ex-

ternal economic regulation. In this sense, procurement policy is progressively reinter-

preted not merely as a tool of market integration, but as a mechanism for correcting geo-

political asymmetries and protecting European industrial interests182. 

The situation is even more complex in the field of defence procurement; in fact, unlike 

civilian procurement, the defence sector is effectively shielded by security exceptions 

under both EU and international law. In particular, Article XXIII of the GPA allows sig-

natories to take any action, or to withhold information, that they consider necessary for 

the protection of their essential security interests in relation to arms, ammunition, or war 

materials and as a result, third-country suppliers do not enjoy an inherent right of access 

to EU defence procurement procedures. In the absence of specific bilateral agreements, 

such as those concluded with certain European Economic Area (EEA) countries, Member 

States retain a high degree of political and legal discretion in determining whether and to 

what extent foreign operators may participate in defence tenders. This wide discretion 

reflects the enduring primacy of national sovereignty in the defence domain, positioning 

procurement at the boundary between supranational integration and state control183. 

 

181 Trybus, M., European Defence Procurement Law, Cambridge, Cambridge University Press, 2014. 
182 Buttà, A., “Appalti pubblici e autonomia strategica europea”, Rivista Italiana di Diritto Pubblico 

Comunitario, 2022, pp. 455–489. 
183 World Trade Organization, Revised Agreement on Government Procurement, Article XXIII. 
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At the same time, this discretion is not entirely unconstrained; where a Contracting 

Authority decides to open a procurement procedure to international competition, it re-

mains bound by general principles of transparency and non-discrimination, as reflected 

in Directive 2009/81/EC184. This creates a dual regime in which access to the market is 

discretionary at the entry stage, but subject to procedural guarantees once granted. In 

practice, however, Member States often rely not only on formal legal mechanisms but 

also on informal tools, such as security clearance requirements, offset obligations, and 

the prioritization of domestic or European suppliers, to shape market access in favour of 

trusted partners and national industries. Such practices, while often justified on security 

grounds, may contribute to a de facto fragmentation of the internal market, revealing the 

tension between integration and national strategic preferences. 

A particularly complex legal issue concerns the status of companies that are formally 

established within the European Union but are controlled by third-country entities. Under 

Article 54 TFEU, companies incorporated in accordance with the law of a Member State 

are generally treated as EU operators. However, recent developments in EU defence pol-

icy have introduced a more substantive approach, focusing on control rather than mere 

formal establishment. Instruments such as the European Defence Fund (EDF) and the 

European Defence Industry Reinforcement through common Procurement Act (EDIRPA) 

have incorporated strict “control clauses,” requiring that companies participating in EU-

funded defence projects must not be subject to the effective control of a non-associated 

third country185. 

The rationale behind these provisions lies in the need to prevent indirect or “backdoor” 

access by third-country governments to sensitive technologies, intellectual property, and 

strategic decision-making processes. Through such control, external actors could poten-

tially influence the management or direction of EU-based companies, thereby undermin-

ing the Union’s objective of strategic autonomy. While derogations are possible, they are 

subject to stringent conditions: the Member State in which the company is established 

must provide robust guarantees, subject to assessment by the European Commission, that 

 

184 European Parliament and Council, Directive 2009/81/EC, 2009. 
185 European Parliament and Council, Regulation (EU) 2021/697 (EDF), 2021. 
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no risks arise for security of supply or the protection of classified information; this con-

ditional openness illustrates the EU’s attempt to reconcile economic integration with the 

imperative of safeguarding critical assets186. 

The legal and strategic relevance of third countries is further amplified by issues re-

lated to security of supply and technological dependency. Defence supply chains are in-

creasingly global, and reliance on non-EU components can create significant vulnerabil-

ities. A prominent example is the extraterritorial application of the United States’ Inter-

national Traffic in Arms Regulations (ITAR187). When a defence system procured by an 

EU Member State incorporates ITAR-controlled components, any subsequent export or 

transfer of that system to a third party requires authorization from US authorities. This 

effectively introduces external constraints on the strategic autonomy of Member States, 

limiting their freedom of action in defence policy. 

In response, there has been a growing emphasis within the EU on the development of 

“ITAR-free” solutions, aimed at reducing dependence on non-European technologies and 

ensuring full European control over defence systems and their supply chains. This trend 

reflects a broader shift towards strengthening the European Defence Technological and 

Industrial Base (EDTIB), as well as enhancing resilience against geopolitical disruptions. 

In this sense, procurement policy operates not only as a regulatory mechanism but also as 

a key instrument of industrial and technological policy188. 

At the EU level, these developments are embedded within the broader framework of 

“open strategic autonomy,” which seeks to reconcile openness to international trade with 

the protection of critical industries and technologies189. This approach is closely linked to 

the emerging strategy of “de-risking,” aimed at reducing excessive dependencies without 

fully disengaging from global markets. Within this paradigm, the participation of third-

country operators is increasingly assessed not only in terms of economic efficiency, but 

also in light of security risks, supply chain resilience, and geopolitical considerations. 

 

186 European Parliament and Council, Directive 2009/81/EC, 2009. 
187 U.S. Department of State, ITAR Regulations. 
188 European Defence Agency, Defence Data and Market Analysis, 2023. 
189 EUISS, Strategic Autonomy and Defence Procurement, 2022. 
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This strategic reorientation is also reflected in the adoption of new regulatory instru-

ments addressing distortions caused by foreign state intervention; the Foreign Subsidies 

Regulation (FSR), for example, empowers the European Commission to investigate and 

potentially restrict the participation of companies benefiting from foreign subsidies in 

large public procurement procedures190. Similarly, the International Procurement Instru-

ment (IPI), adopted in 2022, introduces a reciprocity-based mechanism allowing the EU 

to impose corrective measures on bidders from countries that do not provide equivalent 

access to their own procurement markets191. 

Although the IPI is primarily designed for civilian procurement, its underlying logic 

has significant implications for the defence sector; it signals a broader shift from a model 

of unconditional openness to one based on “strategic reciprocity,” whereby access to the 

EU market is increasingly treated as a conditional privilege rather than an automatic right. 

This is particularly relevant in the context of major partners such as the United States and 

the United Kingdom, where questions of market access, regulatory alignment, and secu-

rity cooperation are closely intertwined. Access to the European procurement market thus 

becomes a tool of leverage in the Union’s external relations. 

At the same time, the complete exclusion of third countries from defence procurement 

is neither feasible nor desirable and, in fact, international cooperation remains essential, 

particularly with trusted partners and allies, for ensuring interoperability, technological 

advancement, and operational effectiveness192. Defence innovation often relies on cross-

border collaboration, and certain high-end capabilities remain dependent on transnational 

supply chains; this creates an inherent tension between the objectives of strategic auton-

omy and the practical necessity of international cooperation. Managing this tension rep-

resents one of the central challenges of contemporary EU defence policy. 

Ultimately, the legal framework governing third-country participation in EU defence 

procurement reflects a layered and flexible approach; on the one hand, international 

agreements and EU law promote a degree of openness and cooperation; on the other hand, 

 

190 European Commission, Foreign Subsidies Regulation, 2023. 
191 European Commission, International Procurement Instrument, 2022. 
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Member States and EU institutions retain broad discretion to restrict access on security 

grounds. This dual structure allows the Union to adapt to evolving geopolitical conditions 

while maintaining the core principles of the internal market. However, it also reveals the 

limits of full harmonization in a domain still deeply rooted in national sovereignty. 

More broadly, the role of third countries in EU procurement illustrates the transfor-

mation of public procurement from a technical regulatory field into a central instrument 

of economic statecraft193. Legal rules governing market access are increasingly inter-

twined with strategic objectives, including industrial policy, technological sovereignty, 

and geopolitical positioning. In this sense, procurement policy has become a key arena in 

which the European Union defines and negotiates its role within the global economic and 

security order, revealing both the ambitions and the structural limits of European integra-

tion in a rapidly changing international environment. In this perspective, the regulation of 

third-country participation emerges not merely as a legal issue, but as a defining test of 

the EU’s capacity to act as a coherent and autonomous strategic actor on the global stage. 

 

 

4.2 Origins of SAFE 

The emergence of the SAFE programme must be understood within the broader trans-

formation of the European Union’s approach to defence procurement and industrial pol-

icy in response to rapidly evolving geopolitical dynamics194; from an analytical perspec-

tive, SAFE can be interpreted as a paradigmatic example of the EU’s transition from a 

regulatory power to a strategic actor, capable of mobilizing economic and legal instru-

ments for security purposes195. In recent years, the EU has progressively moved away 

from a purely market-oriented conception of procurement towards a more strategic and 

security-driven framework, in which economic instruments are mobilized to achieve 
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broader geopolitical objectives. This shift has been significantly accelerated by the resur-

gence of high-intensity conflict in Europe, most notably following Russia’s invasion of 

Ukraine, which exposed profound structural weaknesses in the European defence indus-

trial base and procurement systems196. 

However, the origins of SAFE cannot be fully understood without taking into account 

the longstanding legal and institutional constraints that have historically limited the Un-

ion’s ability to act in the defence domain. In particular, Article 41(2) of the Treaty on 

European Union (TEU) has traditionally prohibited the use of the EU budget to finance 

expenditure arising from operations with military or defence implications197. This provi-

sion, often described as a “constitutional taboo,” effectively prevented the Union from 

directly funding military assistance, forcing it to rely on alternative and often less efficient 

mechanisms. This legal constraint represents one of the clearest examples of the structural 

limits of supranational integration in the field of high politics198, where Member States 

have historically retained tight control over security and defence competences. 

For a long time, this constraint shaped EU external action in the security field; instru-

ments such as the African Peace Facility (APF), financed through the European Devel-

opment Fund199, were used to support partner countries, but within a framework still 

largely anchored in development policy. Crucially, these mechanisms were subject to a 

“non-lethal” limitation: while the EU could provide training, infrastructure, or basic 

equipment, it could not finance lethal military capabilities. This led to a structural imbal-

ance in EU missions, particularly in fragile regions such as the Sahel or Somalia, where 

local forces trained by EU missions often lacked the necessary equipment to effectively 

operate and maintain territorial control. The growing awareness of this gap highlighted 

the limitations of a “train and advise” model without a corresponding “train and equip” 

component, creating a strong institutional and operational incentive for reform. 

A decisive turning point came with the establishment of the European Peace Facility 

(EPF) in 2021200, an off-budget instrument financed by Member States’ contributions 
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based on a GNI 201distribution key. By operating outside the EU budget, the EPF effec-

tively circumvented the constraints imposed by Article 41(2) TEU, thereby enabling the 

Union to finance military assistance, including the provision of lethal equipment to part-

ner countries. A specific technical feature of SAFE, being under the EPF umbrella, is its 

capacity to facilitate the reimbursement of Member States that provide equipment from 

their own national stocks. This mechanism not only accelerates the delivery of aid but 

also serves as an indirect industrial incentive, encouraging Member States to modernise 

their own arsenals and fostering the technological renewal of the European Defence Tech-

nological and Industrial Base (EDTIB). This financial architecture illustrates a form of 

“institutional workaround,” whereby Member States reconcile legal constraints with stra-

tegic necessity through innovative governance solutions. Within this new legal and finan-

cial framework, SAFE can be understood as one of the first structured and operational 

expressions of this shift, translating the broader enabling function of the EPF into a more 

targeted and procurement-oriented instrument202. 

At the same time, the development of SAFE must also be situated within a longer-term 

conceptual evolution in EU policy, particularly the growing emphasis on the “security-

development nexus”; initiatives such as the Capacity Building in support of Security and 

Development (CBSD), adopted in 2017, reflected the recognition that sustainable devel-

opment is closely linked to security conditions203. SAFE represents a further evolution of 

this approach, moving beyond capacity-building towards a more explicit integration of 

defence procurement, operational support, and long-term capability development. In this 

sense, the programme embodies a shift from a primarily civilian and developmental logic 

to a more comprehensive and security-oriented framework. Crucially, this framework is 

underpinned by a rigorous Integrated Methodological Framework for risk assessment, 

often referred to in the context of Peace and Defence Analysis, which requires a human 

rights and international humanitarian law vetting process far more stringent than those 

 

201 GNI (Gross National Income) is an economic indicator that represents the total sum of income 

earned by a country’s citizens, regardless of residence or citizenship. It includes income earned 

from activities within the country and from activities abroad, while it excludes income earned from 
activities within the country and from foreign activities. GNI is considered an important measure 

for assessing the economic development and well-being of a country, as it provides a more accu-

rate view of economic output compared to GDP (Gross Domestic Product). 
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203 European Commission, Joint Communication on Capacity Building in support of Security and De-
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applied by global competitors like Russia or China204. This defines a clear "values-based" 

identity for European procurement, ensuring that strategic assistance remains aligned 

with the Union's foundational normative principles and this financial architecture illus-

trates a form of “institutional workaround,” whereby Member States reconcile legal con-

straints with strategic necessity through innovative governance solutions. 

These structural and legal developments intersected with the profound geopolitical 

shock generated by the war in Ukraine. As previously discussed, the conflict exposed the 

fragmentation and inefficiency of European defence procurement systems, creating 

strong incentives for Member States to increase defence spending, replenish stockpiles, 

and expand industrial production capacity, while leaving the implementation of these 

measures subject to national political choices and institutional constraints. This crisis can 

therefore be interpreted as a critical juncture, accelerating pre-existing trends towards 

deeper coordination and integration in defence procurement. 

In response, the European Union developed a range of complementary instruments, 

including the European Defence Fund (EDF205), the European Defence Industry Rein-

forcement through common Procurement Act (EDIRPA206), and the Act in Support of 

Ammunition Production (ASAP207). SAFE emerges within this broader policy ecosystem 

as a further step towards consolidating these initiatives into a more coherent and strategi-

cally oriented framework; its defining feature lies in its dual objective: addressing short-

term operational needs while simultaneously contributing to long-term structural reform 

of the European defence industrial base. 

Beyond its internal dimension, SAFE is also deeply rooted in external geopolitical 

dynamics; in fact, the deterioration of security conditions in regions such as the Sahel and 

parts of Sub-Saharan Africa, as well as conflicts such as the insurgency in Cabo Delgado 

(Mozambique), highlighted the increasing competition between global powers in the pro-

vision of security assistance. In the absence of effective European support mechanisms, 

partner countries increasingly turned to alternative actors, including Russia and China, 

for military assistance and equipment. In this context, SAFE can be interpreted as a form 

 

204 Manners, I., “Normative Power Europe”, op. cit. 
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of “defence procurement diplomacy,” aimed at reinforcing the EU’s position as a reliable 

security partner by offering high-quality equipment, training, and institutional support, 

while promoting transparency and alignment with European standards. 

This external dimension also reinforces the link between procurement and broader 

strategic objectives; SAFE is not merely a tool for acquiring equipment, but a mechanism 

for shaping security architectures, fostering interoperability, and strengthening long-term 

partnerships. Its design reflects an awareness of past shortcomings, particularly the so-

called “graveyard of equipment” problem, whereby externally supplied military assets 

became unusable due to the lack of maintenance, spare parts, or logistical support. As a 

result, the programme places strong emphasis on sustainability, lifecycle management, 

and the development of resilient supply chains. 

Another critical driver behind SAFE is the growing concern over external dependen-

cies and technological vulnerabilities and, in fact, as highlighted in the previous section, 

reliance on third-country suppliers and external regulatory regimes poses significant risks 

to strategic autonomy. SAFE therefore contributes to the broader EU objective of 

strengthening the European Defence Technological and Industrial Base (EDTIB208), pro-

moting industrial capacity, and reducing dependence on non-European actors. In this 

sense, it is closely aligned with the Union’s “open strategic autonomy” and “de-risking” 

strategies, which aim to balance openness with resilience. Here, procurement becomes a 

central lever in the broader reconfiguration of global supply chains in a context of in-

creasing geopolitical competition. 

Institutionally, the origins of SAFE also reflect an important evolution in EU govern-

ance; the programme required a new level of coordination between different actors, in-

cluding the European External Action Service (EEAS), the Military Planning and Con-

duct Capability (MPCC), and the Service for Foreign Policy Instruments (FPI). This en-

hanced coordination illustrates how procurement has become integrated into the Union’s 

broader external action toolbox, transforming it into an instrument not only of economic 

policy, but also of diplomatic and strategic engagement. Such institutional hybridity high-

lights the blurring of boundaries between internal and external policies within the EU 

governance system. 
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Finally, SAFE must be understood within the broader context of global and transatlan-

tic dynamics209; the evolving relationship with the United States, the implications of 

Brexit, and the increasing assertiveness of other global actors have all contributed to a 

reassessment of Europe’s role in the international system. In this environment, SAFE 

represents both a response to internal structural weaknesses and a strategic tool for en-

hancing the EU’s capacity to act as a global security provider and it therefore reflects the 

emergence of a more self-conscious and strategically oriented European foreign and se-

curity policy. 

In conclusion, the SAFE programme emerges at the intersection of legal innovation, 

geopolitical transformation, and strategic ambition. Its origins lie not only in recent crises, 

such as the war in Ukraine, but also in longstanding institutional constraints and evolving 

policy paradigms within the European Union. By overcoming previous legal limitations, 

strengthening industrial capacity, and integrating procurement into a broader strategic 

framework, SAFE represents a significant step in the evolution of EU defence policy. At 

the same time, it highlights the enduring tensions between integration and sovereignty, 

openness and protection, and internal cohesion and external projection, which continue 

to shape the development of European defence procurement. 

Ultimately, the origins of SAFE illustrate how crises, legal constraints, and strategic 

ambitions interact to drive the incremental but profound transformation of the European 

Union into a security and defence actor. 

 

 

4.3 Member states’ positions 

The implementation of the SAFE programme, together with the broader operationali-

zation of the European peace facility (EPF), which acts as the off-budget financial engine 

enabling the provision of both lethal and non-lethal equipment210, has highlighted signif-

icant divergences in the strategic cultures and national interests of the EU member states. 

While the resurgence of geopolitical threats has fostered a newfound sense of urgency, 
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the transition toward a common procurement framework for third countries remains a site 

of intense diplomatic negotiation211. The positions of the member states reveal four pri-

mary strategic logics, each reflecting a distinct vision of the Union’s role as a security 

provider and the relative weight assigned to industrial, normative, and operational prior-

ities. These divergences also reflect deeper structural asymmetries within the Union, in-

cluding differences in industrial capacity, historical strategic culture, threat perception, 

and degrees of dependence on external security providers such as NATO212. 

France has consistently been the primary driver behind SAFE, viewing it as a means 

to project European influence while simultaneously strengthening the European defence 

technological and industrial base (EDITB213). From the French perspective, the procure-

ment of equipment for third countries must follow a "European preference" logic, ensur-

ing that EU-funded initiatives primarily support European manufacturers such as Leo-

nardo. This stance is rigidly designed to counter the recent trend of "out-of-area" pur-

chases by Member States, such as Poland’s extensive contracts with south Korean and 

U.S. suppliers. arming partners with non-European technology would, in their view, con-

stitute a strategic failure, as it would subsidize third-country competitors, notably the 

United States or south Korea, and fail to leverage the economic return of European in-

vestments. This "dirigiste" approach integrates external security assistance with internal 

industrial policy, ensuring that every procurement decision aligns both with strategic au-

tonomy and the long-term vitality of the European defence industry. In practice, this logic 

shapes SAFE procurement decisions by prioritizing European suppliers wherever feasi-

ble, demonstrating the inseparability of industrial policy and sovereignty in French de-

fence thinking. More broadly, the French position reflects a Gaullist tradition of strategic 

autonomy214, in which defence procurement is conceived not merely as a technical func-

tion but as a core instrument of state sovereignty and geopolitical projection. 

Germany, in contrast, represents a "normative" and "frugal" bloc, often supported by 

Nordic countries such as the Netherlands, Sweden, and Finland. Germany’s approach has 
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evolved significantly in recent years: historically restrained by post-war legal and politi-

cal norms that discouraged arms exports to conflict zones, Berlin initially approached the 

EPF and SAFE with caution. however, the war in Ukraine prompted a shift toward a more 

pragmatic "train and equip" philosophy, supporting partner states with both training and 

material assistance. These states place a strong emphasis on accountability, human rights 

vetting, and the application of the integrated methodological framework. For them, pro-

curement is not merely an industrial tool but a normative instrument: the "specialness" of 

EU procurement lies in superior ethical standards, rigorous post-export monitoring, and 

differentiation from the "no-strings-attached" models offered by Russia or China. While 

supportive of European industrial interests, this bloc stresses that ethical integrity must 

guide procurement decisions, reflecting a delicate balance between industrial, opera-

tional, and normative priorities. This approach can be interpreted within the broader 

framework of “Normative Power Europe,” whereby the Union seeks to project influence 

not primarily through coercion, but through the diffusion of rules, standards, and values, 

even in traditionally “hard power” domains such as defence215. 

Italy and Spain adopt a more pragmatic approach, focusing on the southern neighbor-

hood and the extended mediterranean; Italy, in particular, has strongly supported using 

the EPF to stabilize north African and sub-Saharan regions, linking SAFE procurement 

to national strategic plans such as the "Mattei plan" for Africa216. Italian policymakers 

emphasize the nexus between security, migration, and energy, arguing that providing 

partner countries with maritime surveillance assets, border control technology, and logis-

tical support is essential to ensure European internal security. This position embodies 

"balanced autonomy": while supporting the EDTIB, Italy remains open to pragmatic co-

operation with third-country partners if it ensures immediate regional stability and secures 

the EU’s southern flank against asymmetric threats. Spain shares this perspective, em-

phasizing operational effectiveness in the mediterranean while aligning with European 

industrial and strategic objectives. This “pragmatic” orientation highlights how procure-

 

215 Manners, I., Normative Power Europe, Journal of Common Market Studies, 2002. 
216 ECFR, European Strategic Cultures and the War in Ukraine, European Council on Foreign Rela-

tions, 2023. 
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ment policy is increasingly used as a tool of external stabilization, linking defence capa-

bilities with migration management, energy security, and crisis prevention in regions of 

direct strategic relevance for Southern Member States. 

The European integration process also has to accommodate "constructive abstainers" 

and the eastern flank; neutral or non-aligned Member States such as Austria, Ireland, and 

Malta have leveraged the "constructive abstention" mechanism under article 31(1) 

TEU217, allowing them to opt out of financing lethal equipment while participating in 

non-lethal components of safe, such as demining or medical support. This legal "escape 

clause" represents a pragmatic bypass of the unanimity rule in common foreign and se-

curity policy (CFSP), preventing national neutrality from de facto vetoing the union's 

geopolitical ambitions while preserving cohesion and respecting diverse national consti-

tutional identities. Conversely, the eastern flank, including Poland and the Baltic states, 

views SAFE primarily as a mechanism for global burden-sharing. By supporting African 

partners through structured EU programmes, these countries aim to prevent crisis spillo-

ver that might otherwise divert NATO and EU attention and resources away from the 

primary threat on the eastern front218. For these Member States, SAFE procurement is 

more about strategic stabilization than industrial or normative considerations, demonstrat-

ing the spectrum of priorities shaping EU-wide consensus. At the same time, the Eastern 

Member States remain strongly anchored in the transatlantic security architecture, which 

partially explains their relative openness to non-European suppliers and their emphasis 

on rapid capability acquisition over long-term industrial consolidation. 

From an analytical perspective, the SAFE programme illustrates a profound "paradox 

of integration" in EU defence procurement; while the programme was designed to over-

come the fragmentation of national policies, it remains deeply dependent on intergovern-

mental consensus. Furthermore, a hidden tension exists between the council’s intergov-

ernmental steering and the commission’s increasing ambition (via DG DEFIS) to stand-

ardize defence procurement procedures219. The use of constructive abstention and the de-

 

217 Treaty on European Union, Article 31(1) TEU. 
218 EUISS (2022). European Strategic Cultures and the War in Ukraine. 
219 European Commission (2024). Defence Industrial Strategy COM, 2024. 
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bate over European preference reveal that the EU has yet to act as a single, unified stra-

tegic actor, often functioning instead as a "clearing house" for national interests. This 

dynamic reflects a broader pattern of “differentiated integration” in EU security and de-

fence policy, where varying levels of commitment and capability coexist within a for-

mally unified institutional framework. 

The programme’s long-term success hinges on moving beyond transactional politics; 

if procurement continues to be contested between French industrialism and German nor-

mativism, the EU risks slow response times in the face of agile competitors such as the 

Wagner group or Chinese private security firms. The ultimate challenge is to transform 

safe from a mere budgetary instrument into a "geopolitical brand," where the combination 

of European technological excellence and normative integrity constitutes the union’s 

competitive advantage. In this sense, SAFE can be interpreted as a testing ground for the 

emergence of the EU as a “strategic actor,” capable of aligning internal market tools with 

external security objectives220. 

Ultimately, SAFE demonstrates that EU defence procurement is as much about man-

aging inter-member-state politics as it is about strategic, industrial, and operational ob-

jectives. Furthermore it highlights the delicate balance between sovereignty, solidarity, 

and shared European objectives, confirming that European strategic autonomy is an 

evolving negotiation rather than a fixed institutional reality. These diverging national in-

terests directly translate into the technical debate over the "conditions for participation" 

in the following section; the definition of what constitutes a "European" entity is not 

merely a legal technicality, but the primary battlefield where these four strategic logics 

collide.  

 

 

 

220 Fiott, D. (2019). Op. cit. 
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4.4 Conditions for participation 

The conditions for participation in European defence procurement, particularly under 

the SAFE programme and the broader European Peace Facility (EPF) framework, repre-

sent a highly sophisticated intersection of legal, industrial, and strategic considerations. 

Unlike civilian procurement, where access is largely governed by the principles of trans-

parency, non-discrimination, and proportionality221, the defence sector introduces an ad-

ditional layer of complexity due to the strategic and security-sensitive nature of the goods, 

technologies, and services involved. The conditions for participation are therefore de-

signed not merely to regulate competition but to safeguard the Union’s Strategic Auton-

omy, maintain control over sensitive technologies, and ensure that European geopolitical 

and normative objectives are respected. In this respect, participation rules operate simul-

taneously as market-regulating mechanisms and as instruments of geopolitical filtering, 

determining not only who can compete, but also under which strategic conditions such 

competition is deemed acceptable. 

The transition from strategic debate to operational reality is crystallized in the "Con-

ditions for Participation" of the SAFE programme; these criteria serve as the legal gate-

keepers of the Union’s external defence assistance, ensuring that the financial resources 

deployed through the EPF do not inadvertently benefit global competitors. Beyond their 

technical appearance, these conditions represent the procedural manifestation of the “Eu-

ropean Preference” logic222, transforming the abstract concept of strategic autonomy into 

a rigid set of eligibility rules. From a juridical perspective, the legal architecture of these 

conditions rests on the strategic interpretation of Article 346 TFEU223, which allows the 

Union to derogate from standard competition and non-discrimination rules to protect es-

sential security interests. However, consistent with the jurisprudence of the European 

court of justice (e.g., case c-337/05, commission v. Italy224), this derogation is not an 

 

221 Arrowsmith, S., The Law of Public and Utilities Procurement, Sweet & Maxwell, 2014. 
222 Biscop, S., European Strategic Autonomy: Making Sense of the Debate, EUI, 2021. 
223 Treaty on the Functioning of the European Union, Article 346 TFEU. 
224 Court of Justice of the European Union, Case C-337/05, Commission v. Italy, 2008; Case C-337/05, 

Commission v Italy (Judgment of 26 October 2006) concerned Italy’s systematic exclusion of de-

fence procurement contracts from EU public procurement rules on the basis of national security. 

Italy relied on what is now Article 346 TFEU (ex Article 296 EC), arguing that contracts relating 

to military equipment automatically fell outside the scope of EU law. The Court of Justice rejected 

this approach, holding that Article 346 TFEU constitutes a derogation which must be interpreted 
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automatic exemption, but a targeted measure that must be proportionate to the specific 

security threats addressed. This proportionality requirement is crucial in preventing the 

abuse of security exceptions as disguised protectionism, thereby preserving the delicate 

balance between market integration and national security prerogatives. This is not merely 

an administrative choice but a geopolitical barrier against the fragmentation of the Euro-

pean Defence Technological and Industrial Base (EDTIB). 

At the core of participation eligibility lies the legal framework established by Directive 

2009/81/EC225, codifying both EU principles and Member State discretion in defence 

procurement, where a primary precondition is that any participating economic operator 

must comply with national security requirements, including security of supply (SoS) and 

security of information (SoI) obligations. This entails rigorous vetting procedures to en-

sure that sensitive technologies, dual-use components, and classified information remain 

under EU control. Central to this framework is the “Effective Control” requirement226, 

meaning entities must be established in the EU or in an associated third country, with 

executive management located within the Union. The notion of control extends beyond 

mere ownership; it encompasses "decisive influence" over strategic decisions, R&D pri-

orities, and security protocols. This evolution from a formalistic to a substantive notion 

of economic nationality reflects the broader “geopolitical turn” in EU law, where legal 

categories are increasingly aligned with strategic risk assessments rather than purely mar-

ket-based criteria227. In this respect, the SAFE programme aligns with the EU FDI Screen-

ing Regulation (2019/452228), preventing "Trojan horse" scenarios where non-EU parent 

 

strictly and cannot justify a general or automatic exclusion of defence contracts from the internal 
market rules. The Court clarified that Member States bear the burden of proof and must demon-

strate, on a case-by-case basis, both that the measure in question genuinely concerns an essential 

interest of security and that the application of EU procurement law would specifically jeopardise 

that interest. Mere reference to the military nature of the goods or to broad security considerations 

was deemed insufficient. The judgment thus established that defence procurement, while sensitive, 

is not per se immune from EU legal constraints, and that national discretion in this field is subject 

to judicial review under principles of proportionality and necessity. This case is widely regarded 

as a cornerstone of EU defence procurement law, paving the way for later secondary legislation 

(notably Directive 2009/81/EC) and for contemporary instruments such as the EPF and SAFE, by 

confirming that security and defence remain integrated—albeit conditionally—within the EU legal 

order. 
225 European Parliament and Council, Directive 2009/81/EC, Official Journal of the European Union, 

2009. 
226 European Commission, European Defence Fund Regulation, Regulation (EU) 2021/697. 
227 Buttà, A., Appalti pubblici e autonomia strategica europea, Rivista Italiana di Diritto Pubblico Co-

munitario, 2022, pp. 455–489. 
228 European Commission, Regulation (EU) 2019/452 (FDI Screening Regulation). 
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companies could exploit European taxpayer funds to strengthen their own market domi-

nance. Participation is further conditioned on industrial and technical capacity, as con-

tractors must demonstrate the ability to manufacture or supply advanced military systems, 

as well as to provide life-cycle support, including maintenance, spare parts logistics, and 

system upgrades. The evaluation of these conditions increasingly relies on the "life-cycle 

cost" approach, ensuring that the procurement is not merely a transactional purchase but 

a long-term strategic investment. This shift from upfront price evaluation to long-term 

value assessment aligns defence procurement with broader trends in strategic public 

spending, where resilience and sustainability are prioritized over short-term cost effi-

ciency. 

The SAFE programme, in particular, emphasizes sustainability, acknowledging his-

torical challenges where improperly maintained systems rapidly degrade; technical pre-

conditions are therefore intimately linked to strategic objectives, as third-country opera-

tors must not compromise operational continuity or interoperability with European forces. 

Interoperability itself emerges as a key strategic criterion, ensuring that equipment pro-

vided under SAFE is compatible with EU and NATO standards, thereby reinforcing col-

lective operational effectiveness. The system of derogations and guarantees accommo-

dates pragmatic realities, where EU-based entities controlled by non-associated third 

countries may be admitted if they provide legally binding assurances, vetted by the host 

Member State, guaranteeing security of supply, protection of classified information, and 

non-interference in strategic decisions. This represents a concession to pragmatic Mem-

ber States, such as Italy and Spain, recognizing that total industrial autarky is sometimes 

unrealistic229. 

Furthermore, the SAFE programme integrates a strong normative dimension where 

participants must adhere to the Integrated Methodological Framework (IMF), including 

rigorous human rights due diligence and end-use monitoring. This ensures that EU pro-

curement remains ethically superior to “no-strings-attached” models offered by geopolit-

ical competitors. In this sense, procurement becomes a vector of “normative power Eu-

rope,” projecting values such as accountability, transparency, and respect for international 

 

229 ECFR, European Strategic Cultures and the War in Ukraine, 2023. 
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humanitarian law through material assistance230.  The participation conditions also ex-

plicitly regulate Intellectual Property Rights (IPR), stipulating that all technical data, 

blueprints, and innovations generated under SAFE-funded contracts remain the property 

of the Union or participating Member States. By retaining IPR, the EU preserves a “KI-

NETIC VETO”, preventing uncontrolled proliferation of sensitive knowledge to non-Eu-

ropean actors and ensuring that the recipient third countries remain technologically an-

chored to European standards. This anchoring effect creates a form of long-term techno-

logical dependency that reinforces the Union’s strategic influence over partner countries. 

Participation is also conditioned on reciprocal access to defence markets, as the SAFE 

programme applies the principle of strategic reciprocity, echoing the logic of the Interna-

tional Procurement Instrument (IPI231). Third-country suppliers from states that restrict 

EU access may be excluded or subjected to competitive adjustments, reflecting a shift 

from unconditional openness to conditional privilege in an increasingly protectionist 

global defence market. Financial integrity and contractual reliability remain essential, and 

participants must demonstrate solvency and the ability to manage large-scale contracts 

through risk-sharing clauses and performance bonds, ensuring that the Union’s strategic 

and financial interests are protected. The inclusion of joint development obligations fur-

ther ensures that critical technologies remain under EU oversight. Moreover, participation 

is subject to high-level political oversight, as the SAFE programme, operationalized 

through the Strategic Compass, requires alignment with EU foreign and security policy 

objectives. Member States, via the Council, the political and SECURITY COMMITTEE 

(PSC), the EEAS, and the Service for Foreign Policy Instruments (FPI232), can approve 

or reject participation, ensuring that procurement decisions advance broader EU strategic 

goals. 

Ultimately, the conditions for participation illustrate the EU’s ambition to maintain a 

competitive and technologically innovative defence industrial base while preventing stra-

tegic vulnerabilities. They reveal the SAFE programme as a strategic instrument of for-

eign policy and industrial policy, rather than a mere administrative procedure. By trans-

forming abstract strategic autonomy into concrete procedural rules, the EU establishes a 

 

230 European Commission, Intellectual Property in Defence Procurement, Policy Papers, 2022. 
231 European Commission, International Procurement Instrument, 2022. 
232 EU Institute for Security Studies, The Politics of the European Peace Facility, EUISS, 2022. 
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clear boundary for the “European Defence Club,” balancing industrial protectionism with 

operational necessity. This rigorous focus on the effective procurement outcome mirrors, 

on a supranational level, the "principle of result" analyzed in the Italian case study (para-

graph 2.4), demonstrating that in sensitive sectors, the legal validity of the process is in-

creasingly measured by its ability to secure the intended strategic objective. This anchor-

ing effect creates a form of long-term technological dependency that reinforces the Un-

ion’s strategic influence over partner countries. In this way, the Union projects power as 

a responsive and normatively coherent global actor. 

 

 

4.5 Strategic autonomy vs openness; The De-risking strategy in EU De-

fence Procurement 

The inherent tension between strategic autonomy and international openness consti-

tutes the defining dialectic of contemporary European defence procurement233. The Eu-

ropean Union has historically sought to balance its role as a global economic actor with 

the imperatives of securing its defence and technological sovereignty. This final analyti-

cal section explores how the Union is navigating the shift from a neoliberal paradigm of 

globalized supply chains toward a more guarded framework of "De-risking," particularly 

within the SAFE programme. Unlike the concept of "Decoupling," which implies a radi-

cal and often unrealistic severance of economic ties, De-risking in the EU defence sector 

aims to identify and mitigate strategic vulnerabilities without retreating into full autarky. 

This logic is increasingly operationalized through Commission-level mapping exercises 

of “strategic dependencies”, which identify critical bottlenecks in raw materials, semi-

conductors, and defence sub-systems that could directly affect procurement cycles under 

SAFE. This de-risking logic is pinned on the recent efforts by the European commission 

to map 'strategic dependencies' in sensitive ecosystems, recognizing that vulnerabilities 

in critical raw materials or semiconductors can directly paralyze defence procurement 
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under SAFE. This strategy finds its definitive doctrinal foundation in the European De-

fence Industrial Strategy (EDIS234), which marks a historic transition from sporadic co-

operation to a structural “war economy” preparedness. EDIS acknowledges that while the 

Union must remain an open economy, its reliance on third-country technologies, raw ma-

terials, and components in the security domain has reached a threshold that threatens its 

"freedom of action." Accordingly, the De-risking strategy is not merely an industrial pol-

icy but a security imperative, ensuring that the EU can project power and provide assis-

tance to partners without being subject to extraterritorial pressures or supply-chain 

weaponization by external actors. In this sense, EDIS, together with the European De-

fence Industry Programme (EDIP), introduces an ambition to re-balance procurement 

flows toward intra-EU production, reinforcing the structural coherence of the European 

Defence Technological and Industrial Base (EDTIB). 

From a theoretical perspective, this shift reflects a move away from the classical 

“Peace through Trade” ideal toward a framework of Geopolitical Realism235, where pro-

curement becomes a deliberate instrument of statecraft. In this context, the SAFE pro-

gramme serves as a laboratory for testing the boundaries of this new balance. The “open-

ness” of the EU is no longer unconditional; it is now a qualified openness, based on the 

principle of reciprocity and the preservation of the European Defence Technological and 

Industrial Base (EDTIB). Within this framework, instruments such as the European De-

fence Industry Reinforcement through Common Procurement Act (EDIRPA236) and the 

European Defence Investment Programme (EDIP) establish concrete mechanisms to ag-

gregate demand across Member States, reduce the unit costs of sovereign technologies, 

and prevent reliance on external suppliers for critical subsystems. Contrary to criticisms 

of procedural duplication, this de-risking strategy strengthens the European pillar within 

NATO; by reducing fragmentation, the EU ensures a 'single set of forces' that is techno-

logically sovereign, thereby increasing the alliance's overall resilience. This also aligns 

with NATO capability planning objectives, insofar as greater European industrial coher-

ence reduces duplication inefficiencies and enhances burden-sharing credibility within 

the Alliance framework. EDIS complements this approach by setting quantitative targets 

 

234 European Commission, European Defence Industrial Strategy (EDIS), 2024. 
235 Howorth, J., Security and Defence Policy in the EU, Palgrave Macmillan, 2014. 
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for internal procurement, aiming to ensure that a significant portion of EU defence spend-

ing remains within the Union, particularly in high-technology sectors where strategic de-

pendencies could compromise operational autonomy. 

The De-risking strategy also addresses the growing dual-use dilemma237, where the 

line between civilian and military technology is increasingly blurred. By leveraging 

mechanisms such as EDIRPA and the SAFE programme, the EU incentivizes Member 

States to maintain technological sovereignty while remaining pragmatically engaged with 

global innovation ecosystems. Stricter screening for foreign investments, as reinforced by 

the EU Foreign Direct Investment (FDI) Screening Regulation (2019/452238), conditions 

for participation, and rigorous requirements for effective control ensure that sensitive ca-

pabilities are not silently transferred to systemic competitors, while maintaining sufficient 

openness to benefit from global technological advancements. However, the success of 

this balance hinges on the EU’s ability to maintain the 'speed of innovation', ensuring that 

rigid participation criteria do not become bureaucratic barriers that prevent the adoption 

of emerging and disruptive technologies (EDTS) from agile start-ups. The SAFE pro-

gramme, as highlighted in previous sections, operationalizes these principles through its 

participation criteria, control requirements, and intellectual property management239, cre-

ating a legal and procedural framework that embodies the “European Preference” logic 

in practical terms. In legal terms, this reflects a continuous tension between security-based 

derogations under Article 346 TFEU and the preservation of internal market functionality. 

From a geopolitical standpoint, De-risking represents a strategic hedge against the 

risks posed by third-country influence, extraterritorial legal regimes such as ITAR, and 

systemic rivals seeking to penetrate the European defence market. It also reflects lessons 

learned from SAFE’s operationalization240: the EU cannot rely solely on market openness 

when providing security assistance to third countries without risking the unintended 

strengthening of global competitors. By linking procurement, industrial strategy, and stra-

 

237Manners, I., Normative Power Europe, JCMS, 2002. 
238 European Commission, FDI Screening Regulation 2019/452. 
239 European Commission, SAFE Programme Framework Documents, 2024. 
240 U.S. Department of State, ITAR Regulations Overview, 2023. 
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tegic autonomy, De-risking transforms defence procurement into an instrument that sim-

ultaneously safeguards the EDTIB, supports the Union’s normative agenda, and preserves 

operational freedom in crisis scenarios. 

Moreover, the De-risking approach reflects a careful legal-political calibration. While 

the EU must avoid breaching WTO obligations or creating disguised trade barriers, it 

leverages Article 346 TFEU and the SAFE participation framework to ensure that strate-

gic autonomy is not compromised. Participation conditions, control requirements, intel-

lectual property retention, and dual-use oversight collectively prevent potential “Trojan 

horse” scenarios, ensuring that SAFE-funded projects strengthen European capabilities 

rather than those of external competitors. This approach embodies a pragmatic balance 

between legal rigidity and operational flexibility, illustrating the EU’s capacity to trans-

form procurement rules into instruments of geopolitical strategy241. 

In conclusion, the De-risking strategy represents the Union’s attempt to resolve the 

paradox of being simultaneously a global trading power and a nascent security actor. 

Within the framework of international defence procurement and the SAFE programme, 

strategic autonomy is redefined as “Resilient Interdependence”: the Union does not seek 

total autarky but aims to retain decisive control over its critical capabilities. By 2030, the 

ambition is that a substantial portion of defence procurement will remain under EU juris-

diction, ensuring supply chain security and technological stewardship. Every contract 

signed, every partner equipped, and every investment made through SAFE, EDIP, or 

EDIRPA serves not merely as an administrative function, but as a deliberate exercise in 

building a coherent European geopolitical doctrine. The De-risking strategy therefore rep-

resents the pragmatic response to the vulnerabilities of globalization, positioning defence 

procurement at the very core of European strategic sovereignty in the 21st century, and 

transforming the EU into a resilient, technologically autonomous, and normatively coher-

ent security actor. From a legal-institutional standpoint, this evolution does not replace 

the existing procurement acquis, but progressively reinterprets it through a security-ori-

ented teleology, where procurement law becomes an instrument of strategic governance 

rather than a purely market-regulating framework. 

 

 

241 EUISS, European Strategic Autonomy and Normative Power, 2022. 



109 

 

CONCLUSIONS 

This thesis examined the evolution of international defence procurement within the 

European Union through the analytical lens of Member States’ preferences and their im-

pact on institutional and regulatory outcomes. By tracing the development of the EU pro-

curement framework from the 2014 directives to the emerging SAFE programme, the 

analysis has sought to demonstrate how procurement in the defence sector constitutes not 

merely a technical area of internal market regulation, but a deeply political and strategic 

domain in which competing national preferences are continuously negotiated within a 

multilevel governance system. 

The first chapter shows how the EU procurement system is embedded in a complex 

legal and institutional architecture, characterized by the interaction between primary law 

principles, secondary legislation, and institutional practice. Within this framework, pro-

curement emerges as a policy field where legal harmonization and political discretion 

coexist, and where Member States retain significant influence over both the design and 

implementation of rules. Theoretical approaches to EU decision-making, particularly lib-

eral intergovernmentalism and multi-level governance, have provided useful analytical 

tools to interpret this dynamic, highlighting the centrality of state preferences in shaping 

supranational outcomes. This confirms that EU procurement governance does not replace 

intergovernmental bargaining with supranational rationality, but rather embeds it within 

formalized legal and institutional procedures. 

The second chapter demonstrated that the 2014 reform of EU procurement directives 

represented a moment of formal consolidation of internal market rules, aimed at modern-

izing procedures, increasing efficiency, and strengthening cross-border competition. 

However, the analysis has also shown that these directives were the result of complex 

intergovernmental bargaining processes, in which Member States’ industrial structures, 

administrative traditions, and strategic priorities played a decisive role. The inclusion, 

dilution, or exclusion of specific provisions can therefore be understood as the outcome 

of negotiated compromises reflecting competing national preferences rather than neutral 

regulatory instruments. Crucially, the empirical evaluation of market openness highlights 

a foundational paradox: while legislative harmonization has advanced rapidly, actual eco-



110 

 

nomic integration remains constrained by a persistent 'border effect' and 'home bias,' prov-

ing that procedural uniformity does not automatically eliminate entrenched administrative 

barriers. 

The Italian case study further illustrated how national administrative practices and in-

terpretative approaches continue to shape the implementation of EU procurement law, 

reinforcing the persistence of differentiated integration in practice. In particular, the ten-

sion between the "Principle of Result" and the necessity of preventing criminal infiltration 

underscores that efficiency in procurement cannot be decoupled from a robust framework 

of legality and compliance. The case of Italian national champions demonstrates that the 

challenge for the future is to build a "European preference" that does not stifle national 

industrial excellence, but rather integrates it into a broader, more competitive ecosystem. 

The goal is to move from a fragmented competition between Member States to a collec-

tive strength capable of competing on the global stage. 

The third chapter highlighted the specificity of defence procurement as a distinct legal 

and political domain within the broader procurement framework. The presence of security 

exceptions, particularly Article 346 TFEU, confirms the structural tension between mar-

ket integration and national sovereignty in matters of defence. The analysis suggests that 

Article 346 is no longer just a "shield" for national interests, but has become a strategic 

pivot that determines the speed and depth of European industrial cooperation. This chap-

ter has shown that defence procurement cannot be fully understood through internal mar-

ket logic alone, as it is structurally shaped by security imperatives, strategic autonomy 

considerations, and industrial constraints. Subcontracting structures and supply chain de-

pendencies further reinforce the complexity of this sector, where legal rules intersect with 

geopolitical and technological realities. It also explains why defence procurement re-

mains one of the most politically sensitive and legally fragmented areas of EU integration. 

The analysis of industrial ecosystems, such as those involving major players like Fincant-

ieri and Leonardo, confirms that supply chain integrity is not just a matter of operational 

logistics, but a fundamental component of European strategic autonomy. In this perspec-

tive, the traditional 'security exception' is evolving into a requirement for 'supply chain 

security', where the resilience of the industrial ecosystem becomes the new benchmark 

for sovereignty. 
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The fourth chapter focused on the external dimension of EU defence procurement, 

with particular attention to third-country participation and the SAFE programme. It has 

shown how the EU is progressively developing a more integrated approach to defence 

industrial policy, combining market-based instruments with strategic objectives. The 

SAFE programme, situated within the broader framework of the European Peace Facility, 

illustrates this evolution by operationalizing strategic autonomy through concrete pro-

curement mechanisms while simultaneously managing legal constraints, industrial com-

petition, and geopolitical dependencies. Furthermore, the introduction of 'de-risking' 

mechanisms and the insistence on international reciprocity reflect a transition toward de-

fensive economic statecraft, designed to secure critical supply chains from external vul-

nerabilities. It exemplifies the increasing interconnection between internal market instru-

ments and external security objectives, thereby confirming the progressive securitization 

of EU industrial policy. The shift from the 2014 regulatory logic to the SAFE operational 

logic reflects a "geopolitical awakening" of the Union, where procurement is repurposed 

as a tool for rapid response and collective resilience. 

Across all chapters, a consistent analytical finding emerges: EU defence procurement 

is not a static regulatory regime, but a dynamic governance space shaped by the continu-

ous interaction between supranational rules and Member States’ preferences. Industrial 

capacity, strategic culture, geopolitical orientation, and domestic political economy con-

siderations systematically influence the positioning of Member States in negotiations, 

thereby affecting the final structure of EU procurement rules. The 2014 directives, rather 

than representing a purely technical harmonization effort, must therefore be understood 

as institutionalized compromises reflecting these underlying divergences. 

The research question posed at the beginning of this thesis: “how Member States’ pref-

erences shaped the 2014 procurement directives and what explains the inclusion and ex-

clusion of specific rules, particularly in defence procurement”, can thus be answered by 

emphasizing the central role of preference aggregation within a constrained institutional 

framework. While the European Commission and EU institutions play a key role in 

agenda-setting and legal drafting, the final shape of procurement legislation remains 

heavily dependent on intergovernmental bargaining and political trade-offs among Mem-

ber States. This leads to a "variable geometry" of integration, where the formal rules of 
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the 2014 Directives coexist with the political pragmatism required by the current geopo-

litical climate. 

From a theoretical perspective, the analysis confirms the relevance of combining lib-

eral intergovernmentalism and multi-level governance approaches to understand EU pro-

curement policy. Neither supranational functionalism nor purely intergovernmental ex-

planations alone are sufficient to capture the complexity of decision-making in this field. 

Instead, EU defence procurement emerges as a site of continuous institutional negotia-

tion, where integration advances unevenly and asymmetrically across policy areas. 

The SAFE programme, in this regard, represents not a rupture but an evolution within 

this long-term trajectory; it reflects the increasing securitization of industrial policy and 

the gradual redefinition of procurement as an instrument of strategic autonomy. At the 

same time, it also highlights the structural limits of integration, as Member States con-

tinue to retain significant control over sensitive defence-related decisions. The resulting 

governance model is therefore best described as one of “structured interdependence”, 

where integration and sovereignty coexist in a constantly renegotiated balance. Further-

more, the professional experience gained in legal compliance reinforces the conclusion 

that 'structured interdependence' requires not only political alignment but also a high de-

gree of regulatory convergence in integrity and anti-money laundering standards. Shared 

standards of legality act as a catalyst for mutual trust: they ensure that the 'geopolitical 

awakening' of the Union is built on a foundation of transparency, preventing the rapid 

pace of defence procurement from becoming a vulnerability to external influence or in-

ternal malpractice. 

Ultimately, this thesis has argued that EU defence procurement should be understood 

as a field in which law, politics, and strategy intersect in a particularly intense manner. 

The evolution from the 2014 directives to the SAFE programme illustrates the gradual 

emergence of a more strategically aware European procurement framework, but also the 

persistence of national divergences that shape its limits and direction. As the Union moves 

from a "market-maker" to a "security-provider," procurement becomes the primary arena 

where this new identity is forged. This transition underscores that the credibility of the 

European defence architecture is fundamentally linked to the integrity of its supply 

chains, directly connecting micro-level legality controls and anti-corruption screening to 

macro-level geopolitical resilience. Finally, the transition from the 2014 regulatory 
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framework to the SAFE logic highlights that time is now a strategic variable. The effec-

tiveness of the future European Defence Union will depend on the ability of legal systems 

to be as agile as they are rigorous, ensuring that the speed of procurement required by 

modern warfare does not compromise the transparency and integrity that define the Un-

ion’s values. 

More broadly, the evolution of European defence procurement highlights how the fu-

ture of European integration in this field will depend on the Union’s ability to transform 

diverging Member States’ preferences into a structured form of strategic coherence, rather 

than a source of persistent fragmentation. The transition from a regime of "exceptions" to 

one of "shared strategic investment" represents the next frontier for the Union. The path 

toward a true European Defence Union will therefore be measured by its capacity to har-

monize not only what the Union buys, but how it ensures the legality and transparency of 

its strategic investments in an increasingly volatile global landscape. 
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